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1. FINDINGS OF FACT

A, PROCEDURAL HISTORY

1. On May 30, 2001, a Workshop on General Terms and Conditions, Bona
Fide Request (BFR) and Special Request Process (SRP) took place at Hewlett-Packard's
facilities in Phoenix. Parties appearing at the Workshop included Qwest, AT&T, MCI
WorldCom, Covad, Sprint and the Arizona Corporation Commission Staff and
consultants. Qwest relied upon its filed affidavits submitted on Apnl 4, 2001, May 11,
2001 and May 15, 2001. Additional comments were filed on May 4 and 25, 2001 by
AT&T, May 3 and May 25, 2001 by MCI WorldCom and May 3 and May 24, 2001 by
Covad. On June 13, 2001, an additional Workshop was conducted on Terms and
Conditions, Bona Fide Request (BFR) and Special Request Process (SRP).

2. While many issues were successfully resolved between the parties,
General Terms and Condtitions, BFR and SRP was deemed “disputed” due to parties’
inability to come to agreement on a number of issues which eventually went to impasse.
The Proposed Findings of Fact and Conclusions of Law contain Staff’s recommendation
as to each of the disputed issues.

B. DISCUSSION

Overview of Report Layout

3. The section of this report on General Terms and Conditions requires an
organization different than that used for previous Staff reports. General Terms and
Conditions are for the most part addressed by the parties at an SGAT section and
subsection level. The report organization therefore addresses each SGAT issue addressed
by a party at the lowest (most detailed) level practical. In some cases, the comments and
testimony were at a more macro level. In other cases, a party would address multiple
subsections in such a manner that further division of the discussion was not deemed
possible without altering the intent of the language. This results in some inevitable
mconsistencies in the report layout.

Background

4. This report attempts to focus comments on items that are specifically
reflected in proposed changes to the SGAT. Detailed comments and support are found in
the testimony and affidavits. [t is not the intent of this report to duplicate all of these
comments. Special note needs to be made of WorldCom's comments. WorldCom
submitted limited testimony that specifically addresses SGAT sections. WorldCom’s
comments for the most part consisted of an altermative proposed document that was
submitted without associated discussion. This results in Qwest referring to WorldCom
comments when in fact there are no comments but rather only suggested text. This report
does not present all of the suggested WorldCom text because the suggested document




does not always align with the SGAT and without additional supporting testimony, any
report of WorldCom comments would be conjecture.

Format
5. Parties commenting on a particular section of the terms and conditions are
each shown in individual SGAT sections. For simplicity, all comments shown under a
heading can be assumed to be from that party unless noted.

C. SGAT Section Discussion

6. This section of the report describes each party’s position by SGAT Section
and pulls together varnous references from the many testimony documents.

Sections 1.2 and 1.3 (Offer of Services)

a) Owest Position !

7. Neither AT&T nor WorldCom commented on Section 1.2. Qwest would
like to delete this section since it pertains to Qwest's template negotiations agreement and
not the SGAT. Similarly, Section 1.3 should be changed to refer to the SGAT instead of
an agreement. These changes are reflected in the following:

promulgated-thereunder—Intentionally Left Blank.,

1.3 This AgreementSGAT sets forth the terms, conditions and pricing
under which Qwest will offer and provide to any requesting CLEC
network Interconnection, access to Unbundled Network Elements,
Ancillary services, and Telecommunications Services available for resale
within the geographical areas in which both Parties are providing local
exchange service at that time, and for which Qwest is the incumbent Local
Exchange Carrier within the State of Anzona for purposes of providing
local Telecommunications Services. This AgreementSGAT is available
for the term set forth herein.

' Qwest Errata Rebuttal — pgs 6,7



b) WorldCom Position>

8. WorldCom suggested the following language modifications in their May
25 filing.

1.2 If this document, or portions thereof, is being used as the basis for
negotiations of an Interconnection Agreement, it is hetween
, (“Competitive Local Exchange Carrier” or “CLEC”) a
corporation and Qwest Corporation {“Qwest”), a Colorado corporation,
pursuant to Section 252(f) of the Telecommunications Act of 1996, for
purposes of fulfilling Qwest’s obligations under Sections 222, 251(a), (b),
and (c), 252, 271, and other relevant provisions of the Act and the rules
and regulations promulgated thereunder.

1.3 This Agreement sets forth the terms, conditions and pricing under
which Qwest will offer and provide to any requesting CLEC network
Interconnection, access to unbundled network elements, separately or in
any___technically feasible combination, Ancillary services, and
Telecommunications Services available for resale within the geographical
areas in which both Parties are providing local Exchange Service at that
time, and for which Qwest is the incumbent Local Exchange Carmer
within the State of Arizona for purposes of providing local
Telecommunications Services. This Agreement is available for the term
set forth herein.

Sections 1.4 and 1.5

a) Qwest Position

9. Qwest did not address these sections.

b) _WorldCom Position®

10.  WorldCom offered the following changes in the May 25 filing also
without comment.

1.4 Individual CLECs may adopt this SGAT, in whole or in part, in
lieu of, or in addition to, entering into an individual Interconnection
agreement, by signing the Signature Page in Section 22 of this SGAT and
by delivering a signed copy of thus SGAT to Qwest, pursuant to the
notification provision of this SGAT contained in Section 5.21, or by opt in
notification.- Upon adoption of the SGAT, or any portion thereof, by
CLEC, the SGAT becomes an Interconnection agreement between Qwest

and CLEC, or a part of an interconnection agreement between Qwest and
CLEC.-

* WorldCom Supplemental pgs 3-4
* WorldCom Supplemental pgs 4-5



1.5 This SGAT, once it is approved or permitted to go into effect by
the Commission, offers CLECs an alternative, or amn_additional
option, to negotiating an individual Interconnection agreement
with Qwest, purchasing from the Anzona Local Network
Interconnection and Service Resale Tariff or adopting an existing
approved Interconnection agreement between Qwest and another
CLEC pursuant to Section 252(i) of the Act. In this respect,
neither the submission nor approval of this SGAT, nor any
provision herein, shall affect Qwest’s willingness to negotiate an
individual agreement with any requesting carrier pursuant to
Section 252 of the Telecommunications Act of 1996.

¢) _Covad Position®

11.  Section 1.4 should be revised to make clear that CLECs can “pick and
choose” from various provisions contained in the SGAT. As currently drafted, Section
1.4 suggests that CLECs must adopt the SGAT in whole.

Section 1.6
a) Owest, AT&T, and MCI Position
12.  The parties do not address this Section.

Section 1.7 — Modifications to the SGAT

a) AT&T Position®

13. In Section 1.7 of the SGAT, Qwest reserves the right to modify its SGAT
at any time once this Commission approves it. However, in the second half of section 1.7,
the language states: “At the time any amendment is filed, the section amended shall be
considered withdrawn, and no CLEC may adopt the section considered withdrawn
following the filing of any amendment, even if such amendment has not yet been
approved or allowed to take effect.” This “immediate withdrawal” is not consistent with
the review period called for in section 252(f) of the Act. Moreover, it amounts to an
immediate change in the availability of the SGAT without notice to the Commission or
CLECs.

14.  AT&T proposes that section 1.7 of the SGAT be deleted in its entirety and
replaced with the following:

1.7  Following the date this SGAT is approved by the
Commission, this SGAT shall remain available for adoption for
two years. At the end of such two-year penod, this SGAT shall
remain available until its withdrawal by Qwest is approved by the

*Covad - Zulevic Testimouy pg 15
* AT&T Initial Comments pgs 7,8



Commission. Qwest may not modify this SGAT in any way
without notice to the Commission and the CLEC community, an
opportunity for CLECs to be heard regarding such modifications
and approval by the Commission.

15.  This language proposed by AT&T is intended to insure that the SGAT
remains available for at least two years in the form approved by the Commission in this
docket.

16. That assertion can only be maintained if the SGAT, in the approved form,
remains available for a substantial period of time. If that form is fo change for any
reason, all CLEC parties should be notified and given the opportunity to comment and be
heard on whether such modifications are appropriate. Finally, any such modification
should not be allowed to go into effect without Commission approval.

by Covad Position®

17. Section 1.7 should be revised to permit CLECs to take advantage of any
term or provision contained in the SGAT until such time as the Commission approves
any change or amendment to, or withdrawal of, such provision.

¢} Owest Position’

18,  AT&T argues that this section is not in compliance with the Act. The
proposed AT&T language would virtually freeze Qwest's business in place to the benefit
of no one. To address AT&T's concern, Qwest proposes the following:

1.7 —Any modification to the SGAT by Qwest will be
accomplished through Section 252 of the Act.

SGAT Section 1.7.1 — Need for Contract Amendments

a) AT&T Position®

19.  AT&T argues CLECs have long had difficulty getting timely service from
Qwest when Qwest creates g)roducts or policies that are not contained 1n its SGAT or
interconnection agreements.” Part of the problem is created by Qwest’s demand that
every agreement must be amended in order for the CLEC to acquire the product or
implement the policy.

20.  AT&T addresses the Qwest claim that the product issue was “resolved” in
other jurisdictions when Qwest agreed to modifications to Section 9.23.2 as set forth in
the supplemental affidavit. AT&T points out that it is unclear whether Qwest has
incorporated this language in all jurisdictions and more specifically in this docket.

¢ Covad — Zulevic testimony pg 15

’ Qwest rebuttal pg. 7

* AT&T Supplemental Testimony of May 25, 2001 pages 2-4 unless noted.
? This problem has been coined the “productization” problem.



Further, Qwest’s 9.23.2 language in fact does not resolve the productization issue
according to AT&T.

21.  Qwest’s language merely provides for more convenient access to existing
products (and, more specifically, existing UNE products). Qwest’s proposal does nothing
to eliminate the frustrating and cumbersome process Qwest requires CLECs to endure
because of inappropriate conditions and restrictions Qwest associates with its products.

22, Qwest proposes that a CLEC that has this Section 1.7.1 in 1its
interconnection agreement can order new Qwest products not specifically addressed in
the interconnection agreement as long as the CLEC accepts all of the terms and
conditions for the new product that have been unilaterally determined by Qwest.'® What
Qwest’s proposal fails to address are the situations when a CLEC does not agree with the
terms and conditions that Qwest imposes with its new product.

23.  Qwest allowing CLECs to order new Qwest products immediately upon
the terms unilaterally determined by Qwest does not take care of the CLEC concern.
The objectionable items are: (1) the terms that come with Qwest products and (2) the
creation of “products” that should otherwise already fall within the scope of Qwest’s
legal obligations and agreements.

b) Owest Position'’

24.  Qwest has developed pre-defined UNE combinations in the SGAT to
simplify the ordering and provisioning processes for both for the CLEC and Qwest. In
the UNE workshops, Qwest agreed, however, that CLECs are not limited to the pre-
defined UNE combinations in the SGAT. Qwest will provision UNE combinations
pursuant to the terms of the SGAT without requiring an amendment to a CLEC's
interconnection agreement, provided that all UNEs making up the UNE combination are
contained in the CLEC's interconnection agreement.

25.  In other jurisdictions, this issue was resolved when Qwest agreed to revise
Section 9.23.2 to state as follows:

“UNE Combinations are available in, but not limited to, the
following standard products: a) UNE-P in the following form: (1)
1FR/1FB Plain Old Telephone Service (POTS), (ii) ISDN - either
Basic Rate or Primary Rate, (iii) Digital Switched Service {DSS),
(iv) PBX Trunks, and (v) Centrex; b) EEL (subject to the
limitations set forth below). If CLEC desires access to a different
UNE Combination, CLEC may request access through the Special
Request Process set forth in this Agreement. Qwest will provision
UNE combinations pursuant to the terms of this Agreement
without requiring an amendment to CLECs interconnection

' In other workshops these product proposals have also proven to contain conditions that are contrary to
the law and the agreements.
! Brotherson Supplemental Pgs 10-13 unless noted.



agreement, provided that all UNEs making up the UNE
Combination are contained in CLECs interconnection agreement.
If Qwest develops additional UNE combination products, CLEC
can order such products without using the Special Request Process,
but CLEC may need to submit a CLEC questionnaire amendment
before ordering such products. *

26.  Qwest wants formal amendments to the interconnection agreement when a
new product or service (i.e. “new intercomnection services, access to additional
unbundled network elements, additional ancillary services or Telecommunications
Services available for resale”) is offered.

27.  Qwest has also been exploring the need for formal amendments to an
interconnection agreement under certain circumstances. The CLECs have “expressed
concern” that they are unable to take immediate advantage of new product offerings due
to the time it takes to obtain Commission approval for the amendment. Qwest has a
process in place that includes amendments to agreements called “parallel processing”."?
Under this concept, a CLEC with an existing interconnection agreement may execute an
amendment for a new product. If the CLEC also executes a letter agreement setting forth
the rate, terms and conditions related to the new product, the CLEC may begin placing
orders as soon as the letter agreement is executed, without waiting for the amendment to
be approved. The letter agreement addresses what will occur if the Commission does not
approve the amendment.

28. Qwest also proposes a more streamlined approach to offering new
services. If a CLEC currently has an interconnection agreement, the CLEC will require
only one amendment to adopt the proposed language contained in Section 1.7.1. In the
case of a CLEC that adopts the SGAT as its interconnection agreement, no amendments
will be required to order new products and services. Qwest will introduce new products
through the product notification process, which is a part of the formal change control
process (Co-Provider Industry Change Management Process - CICMP). It will post the
applicable terms and conditions for the new product in its Template Agreement avatlable
at:

http://www.qwest.com/wholesale/customerService/clec_ nta.html

29. If a CLEC is interested in this offering, it will need to first complete a
New Product Questionnaire for the service. Then, by placing its orders, the CLEC agrees
to be bound by the specific rates, terms, and conditions in the Template Agreement under
the umbrella of its interconnection agreement, but without the necessity of a formal
amendment. The CLEC would also have the option of negotiating different terms and
conditions. Language is then proposed to be included in SGAT Section 1.7.1:

1.7.1 Amendments

"2 Page 12 - Brotherson affidavit



http://www.qwest.comlwholesale/customerService/clec_nta.html

1.7.1 Notwithstanding the above or anything contained In
Section 1 of this SGAT, if the Commission orders, or Qwest
chooses to offer and CLEC desires to purchase, new
Intetconnection services, access to additional Unbundled Network
Elements, additional Ancillary Services or Telecommunications
Services available for Resale which are not contained in this
SGAT, no formal amendment to the Interconnection Agreement is
necessary. Qwest will notify CLEC of the availability of these
new services through the product notification process through the
Co-Provider Industry Change Management Process ("CICMP").
CLEC must first update the relevant section(s) of the New Product
Questionnaire to establish ordering and billing processes. Then by
placing its orders, CLEC agrees to abide by all of the then current
rates, terms and conditions as set forth in the then current Template
Agreement applicable to such new services. If CLEC wishes to
negotiate an Amendment with different terms and conditions than
defined in the then current Template Agreement, CLEC agrees to
abide by those terms and conditions until the Amendment is
approved and a parallel processing letter agreement 1s executed.

Section 1.8 — Pick and Choose

a) _AT&T Position”

30.  AT&T has had recent experience attempting to pick and choose from
Qwest’s SGAT. Based on this experience and the problems encountered, AT&T belicves
all parties need to assess whether the dispute resolution processes contained in Section
1.8 are adequate. There is particular concern with the speed with which the process
brings resolution.

31. Qwest’s failure to fully and timely comply with its obligations under
section 252(1) constitute a failure to negotiate in good faith and create barriers to entry,
while undermining Qwest’s full compliance with the Act, in particular section 271.

32. With respect to the pick and choose obligation, AT&T provided two
recent examples in which Qwest: (1) interprets its obligation in a way that is
commercially unreasonable and frustrates the CLECs opportunity to interconnect with
Qwest; and (2) abuses its bargaining position by making unreasonable demands aimed at
undermining compliance with section 271 and the investigation related thereto.

e Qwest’s Interpretation of the Termination Periods Related
to Provisions Chosen from Agreements is Commercially
Unreasonable and violates the Act.

¥ AT&T Supplemental Testimony pg 4, Initial Comments pgs 9-15



e Qwest Unreasonably demands that CLECs Relinquish
Their Rights under the Act In Order to Pick and Choose
Certain Provisions and it Illegally Limits the Contracts
from which CLECs May Choose.

b) Covad Position'*

33.  Section 1.8 (including subparts) is confusing because 1t mixes and matches
phrases and terms relating to provisions that are “legitimately related” or “unrelated™ to
any provision “picked and chosen” by a CLEC. Section 1.8 should be revised to address
separately these two issues.

¢) Owest Position'*

34, Qwest states that AT&T does not take issue with the SGAT language but
rather the implementation of the language. Qwest also notes that AT&T and other
CLECs have agreed to this language in other states.

35.  Qwest states that “AT&T first takes offense at Qwest's policy of limiting
CLECs' use of any chosen provision to the remaining time that that provision would have
existed under the original agreement which contains the provision.” Qwest cites an FCC
ruling under 252(1) and the implementing FCC rules (47 C.F.R. § 51.809). In footnote
25, thlea FCC stated that there should be a streamlined process for opting-in and went on to
state:

In such circumstances, the carrier opting-into an
existing agreement takes all the terms and
conditions of that agreement (or portions of the
agreement), including its original expiration date.'’

From this Qwest concludes: “Clearly, not only is AT&T's proposed language not
required, it is inconsistent with the law.”

36.  Regarding specific AT&T allegations that Qwest has demonstrated bad
faith in implementing this provision, Qwest states:

“The first instance cited relates to AT&T's request
to be able to opt-into Section 7.2.2.9.1.1 of the
SGAT so that it would receive "blocking reports”
behind tandem switches where it interconnects. It
has now been discovered that there was a fair
amount of miscommunication between the parties.
Qwest believed that AT&T had really intended to

"* Covad - Zulevic testimony pg 15

'* Qwest Rebuttal pgs 8-11

"%/ Qwest Rebuttal Affidavit pg 8

"/ Qwest Errata Rebuttal Affidavit pg 9
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ask for the reports included in 7.2.2.8.7. Qwest and
AT&T have now cleared up the confusion and the
compames will enter intc an amendment
incorporating 7.2.2.9.1.1 into the AT&T contracts.

37.  In the second instance cited by AT&T, AT&T wants to pick and choose
specific sections from the current Wyoming multi-state SGAT. Specifically, AT&T
wants to pick and choose Sections 7.1.1 through 7.1.2.5, which primarily focus on
securing provisions relating to the night to have a Single Point of Interconnection or
Presence ("SPOP") in a LATA. Qwest has asked AT&T to pick other sections from the
SGAT that are legitimately related to these provisions.

38.  Qwest takes issue with what AT&T has termed arbitrary behavior. At
issue is the legitimately related requirement in Section 1.8. Qwest cites the FCC's pick
and choose discussion in fmplementation of the Local Competition Provisions in the
Telecommunications Act of 1996 Interconnection between Local Exchange Carriers and
Commercial Radio Service Providers, First Report and Order on Local Competition, CC
Docket No. 96-98 & 95-185 (rel. Aug. 8, 1996) ("First Report and Order") at 1315."®
Qwest also cites the FCC's pick-and-choose rules the United States Supreme Court
specifically cited the "legitimately related” concept:

39,  AT&T is seeking to "pick and choose” language dealing with trunking
throughout an entire single LATA state. It is appropriate to include the language in
Section 7.2.2.9.3.2 on separate trunking in the amended language because it is an integral
part of Qwest's SPOP offering and is designed to minimize the impact upon Qwest's
network which employs separate local and toll trunking.

40.  Qwest notes that “While the terms of Qwest's SPOP offer are in dispute, it
is important to look at the language in Section 1.8, which has been agreed to by AT&T
following negotiations”. It is prefaced by the phrase: "Because this SGAT is Qwest's
standard contract offer . . .” While these issues remain in dispute, the concepts included

'in these provisions are Qwest's standard contract offer and Qwest is perfectly within its

rights to insist that they are legitimately related and must be included in the Amendment.

Section 2 — Interpretation and Construction

a) AT&T Position'’

41. Section 2.1 of the SGAT addresses other documents referenced in the
SGAT. AT&T and other CLECs have expressed concern about including references to
external documents, particularly when Qwest controls those external documents. Prior to
adoption of the SGAT, CLECs should be able to review such referenced documents and
determine whether they are acceptable or not. With respect to any document outside the
SGAT that Qwest controls including, but not limited to, tariffs, product descriptions,

"%/ Pages 9 & 10 - Larry Brotherson Frrata Rebuttal Affidavit
** AT&T Initial Comments pgs 15-18
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processes, Technical Publications and methods and procedures, Qwest should not be
allowed to make unilateral changes that affect CLEC obligations under the SGAT.

42, AT&T suggests a simpler solution would be to state in the SGAT that to
the extent Qwest makes changes to any of these documents after the effective date of the
adoption by CLEC of the SGAT, such changes shall not be effective as to the CLEC
unless CLEC consents to such changes.

b) WorldCom Position®®

43. WorldCom addresses sections 2.1, 2.2 and 2.3 in a combined section in its
May 25th Supplemental Testimony. WorldCom states that Qwest does not specifically
include Arizona state rules, regulations and laws within the definition of “Existing
Rules” and believes the definition should inciude these. WorldCom also wants the SGAT
to reflect in this section that this Agreement is in compliance with Existing Rules, as
opposed to “based upon” Existing Rules. Section 2.2 1dentifies some specific rulings, but
not all rulings and should be deleted for more generic language.

44, Language regarding the incorporation of Tariffs, TRRG product
descriptions, Technical Publications and other documents outside of the Agreement
which address matters set forth in the Agreement, should be revised so that Qwest cannot
do a “back-door”, unilateral amendment to this Agreement by revising such documents or
filing a conflicting Tariff. WorldCom is concerned about the filing of tariffs superceding
the SGAT. The CLEC must be able to rely on its terms and conditions and know that
they cannot be unilaterally changed by Qwest through otherwise unrelated tariff filings.

45,  WorldCom proposes the following revisions to Section 2:

2.1 This Agreement includes this Agreement and all Exhibits
appended hereto, each of which is hereby incorporated by
reference in this Agreement and made a part hereof. All references
to Sections and Exhibits shall be deemed to be references to
Sections of, and Exhibits to, this Agreement unless the context
shall otherwise require. The headings used in this Agreement are
inserted for convenience of reference only and are not intended to
be a part of or to affect the meaning of this Agreement. Unless the
context shall otherwise require, any reference to any agreement,
other instrument (including Qwest or other third party offerings,
guides or practices), statute, regulation; or rule exTartff applies to
such agreement, instrument, statute, regulation or; rule erTFarHf as
amended and supplemented from time to time (and, in the case of a
statute, regulation or; rule erTFaxiff, to any successor provision).

2.2 The provisions in this Agreecment are based, in large part,
on the existing state of the law, rules, regulations and
interpretations thereof, as of the date hereof (the “Existing Rules”).

*® WorldCom Supplemental, pgs 5-10
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Among the Existing Rules are the results of arbitrated decisions by
the Commission, which are currently being challenged by Qwest or
CLEC. Among the Existing Rules are certain FCC rules and
orders that are the subject of, or affected by, the opinion issued by
the Supreme Court of the United States in AT&T Corp,, et al. v.
Towa Utilities Board, et al. on January 25, 1999. Many of the
Existing Rules, including rules concerning which Network
Elements are subject to unbundling requirements, may be changed
or modified during legal proceedings that follow the Supreme
Court opinion. Among the Existing Rules are the FCC’s orders
regarding Bell Operating Companies’ (BOCs)” applications under
Section 271 of the Act. Qwest is basing the offerings in this
Agreement on the Existing Rules, including the FCC’s orders on
BOC 271 applications. Nothing in this Agreement shall be
deemed an admission by Qwest or CLEC concerning the
interpretation or effect of the Existing Rules or an admission by
Qwest or CLEC that the Existing Rules should not be vacated,
dismissed, stayed or modified. Nothing in this Agreement shall
preclude or estop Qwest or CLEC from taking any position in any
forum concerning the proper interpretation or effect of the Existing
Rules or concerning whether the Existing Rules should be
changed, dismissed, stayed or modified. To the extent that the
Existing Rules are changed, vacated, dismissed, stayed or
modified, then this Agreement and all contracts adopting all or part
of this Agreement shall be amended to reflect such modification or
change of the Existing Rules—Where-the Partiesfail to-agree-upen
e e

" [2 A o o

i - It is expressly understood that this Agreement
will also be amended correeted to reflect the outcome of generic
proceedings or dockets initiated under or pursuant to the Act by the
Commission for pricing, service standards, or other matters
covered by this Agreement. This Agreement does not incorporate
the rates, terms and conditions of any tariff. If Qwest_files or is
required to file a tariff or makes or is required to make a similar
filing that would otherwise be govemed by this Agreement, Qwest
shall: (1) consult with CLEC reasonably in advance of the filing
about the form and substance of the filing; (ii) provide to CLEC its
proposed filing and obtain CLEC’s agreement on the form and
substance prior to the filing; and (iii) take all steps_reasonably
necessary to ensure that the tariff or other filing imposes
obligations upon Qwest that are as close as possible fo those
provided in this Agreement and preserves for CLEC the full
benefit of the rights otherwise provided in this Agreement., Qwest
may not otherwise file any tariff or similar filing that purports to
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govern the services provided under this Agreement that s
inconsistent with the terms and conditions {including rates) set
forth in this Aereement. Where the Parties fail to agree upon such
an amendment within sixty (60) days from the effective date of the
modification or change of the Existing Rules or Commission order,
it_shall be resolved in accordance with the Dispute Resolution
provision of this Agreement. This Section 2.2 shall be considered
part of the rates, terms and conditions of each Interconnection,
service and network element arrangement contained in this
Agreement, and this Section 2.2 shall be considered legitimately
related to the purchase of each Interconnection, service and
network element arrangement contained in this Agreement.

Tn cases of conflict between Qwest’'s 1.} IRRG product

descriptions. 2.) methods and procedures, [or a] 3.) Technical
Publications or 4.) any other Qwest information or documentation,
including but not limited to Product Notifications, that purport to
address matters that are addressed in this Agreement. and this
Agreement, then the rates, terms and conditions of this Agreement
shall prevail over such IRRG product descriptions, methods and
procedures, [or a] Technical Publications or any other Qwest
documentation.  In addition, no Qwest documentation shall add
terms and conditions that are not already contained in_this
Agreement. If Qwest belicves that any rate, term or condition
contained in this Agreement needs further clarifications, Qwest
will submit such proposed clarifications to CLEC under the co-
provider change management process (“CICMP’™) described in
Section of this Agreement for negotiation and approval. In the
event, Qwest and CLEC cannot agree, Qwest may seek to_amend
this agreement if it desires to clarify the rates, terms or conditions
of this Agreement. Further, in the event, Qwest and CLEC cannot
agree, it shall be resolved in accordance with the Dispute
Resolution provision of this Agreement. In no event shall Qwest
modify this Agreement or any document referenced in this
Agreement without CLEC approval or Commission approval.

46,  WorldCom argues that defaulting to filed tariffs gives Qwest the power to
change the interconnection agreement without WorldCom’s consent or approval.
WorldCom disagrees that participation in cost proceedings provides the opportunity to
“influence” the rates and that the tariffs litigated in such proceedings represent the
general rates, terms and conditions available to the population of Arizona CLECs.

14



WorldCom further states that the tariffs are neither intended nor designed to address the
needs of individual CLECs with particularity. Qwest’s tariffed rates should apply only
where the parties to an interconnection agreement or the SGAT have expressly agreed
that a tariffed offering should be applied to the provision of a service covered under their
interconnection agreements.

47,  WorldCom changes to Sections 2.2 and 2.3 are intended to prevent Qwest
from unilaterally attempting to modify the Agreement by modifying material
incorporated by reference in the SGAT. WorldCom states that Qwest’s proposed Section
2.3 only addresses a portion of the problems raised by WorldCom in earlier workshops.

¢) Covad Position™

48, While Section 2.3 addresses “direct” conflicts between the SGAT and
external Qwest documents referenced therein, it in no way addresses the situation in
which the extermal document (1) does not directly conflict with an SGAT term; (2)
imposes obligations and duties in addition to those contained in the SGAT, or (3)
imposes additional obligations and duties in situations in which the SGAT is silent.

d)  Owest Position 2.1%

49, AT&T suggests that the problem could be solved "through a process by
which CLECs are provided notice and the opportunity to participate in all such changes”
or by stating in the SGAT that any changes to external documents after the Agreement is
adopted are only effective as to the Agreement 1f the CLEC consents to such changes. =

50.  To satisfy CLEC concerns in this area, Qwest has developed the CICMP.
The CICMP will allow CLECs to provide input regarding changes to Qwest's products
and processes, providing information exchange and allowing the participation of the
CLECs in changes.** CLECs are also provided notice and an opportunity to participate in
any change to a tanff.

51.  Because safeguards are in place to ensure that CLECs are afforded an
opportunity to participate in any changes to external documents referenced in the SGAT,
there is no need to revise this aspect of the SGAT language.”® Even though Qwest’s
position is that no change is required, they offered a new Section 2.3. This section
basically states that to the extent there are conflicts between these external documents
and the SGAT, the SGAT will prevail.*® This wording follows:*’

In cases of conflict between Qwest's IRRG product descriptions, methods
and procedures, or a Technical Publication, and this Agreement, the rates,

2 Covad - Zulevic testimony pg 15

 Qwest rebuttal pgs 11-15

® Qwest references AT&T Initial Comments, pg 15
*/ Qwest Rebuttal pg 12

»/ Qwest Rebuttal pg 12

/ Qwest Rebuttal-pg 12
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terms and conditions of this Agreement shall prevail over such IRRG
product descriptions, methods and procedures, or a Technical Publication.

52. WorldCom also proposes language regarding the significance of the
headings and numbering of the SGAT. AT&T states, “Because WorldCom does not cite
any corresponding language from the SGAT, this 1s presumably a provision that
WorldCom determined was not included in Qwest's SGAT.” AT&T points to Section 2.1
of the SGAT containing a provision regarding the meaning and import of headings:

The headings used in this Agreement are inserted for convenience
of reference only and are not intended to be a part of or to affect
the meaning of this Ag;re'm’nent.28

53. WorldCom's proposal from Document MWS-1 reads as follows:*’

The headings and numberings of Sections, Parts and Attachments in this
Agreement are for convenience only and will not be construed to define or limit any of
the terms in this Agreement or affect the meaning or interpretation of this Agreement.”

54.  With regard to WorldCom’s proposed language, Qwest summarizes with:

“Although the language of the competing provisions is similar and
WorldCom offers no reason why its proposal should be adopted, Qwest 1s
willing to revise the SGAT to incorporate WorldCom's language with one
exception. WorldCom's proposal refers to "Parts, and Attachments” to the
SGAT. The SGAT itself refers to "Exlibits" in numerous places. The
words “Parts, and Attachments" has no meaning in the SGAT.”

Qwest revised the SGAT to reflect the above as follows:™

2.1 This Agreement (“Agreement”) includes this Agreement
and all Exhibits appended hereto, each of which is hereby
incorporated by reference in this Agreement and made a part
hereof. All references to Sections and Exhibits shall be deemed to
be references to Sections of, and Exhibits to, this Agreement unless
the context shall otherwise require. The headings and numbering
of Sections and Exhibits used in this Agreement are for
convenience only and will not be construed to define or limit any
of the terms in this Agreement or affect the meaning and
Interpretation of this Agreement. Unless the context shall
otherwise require, any reference to any agreement, other
instrument (including Qwest or other third party offerings, guides
or practices), statute, regulation, rule or Tariff applies to such

2/ Qwest Rebuttal —pg13

®/ Page 13 - Qwest Errata Rebuttal Affidavit
7 Page 13 - Qwest Errata Rebuttal Affidavit
17 Page 13 - Qwest Errata Rebuttal Affidavit
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agreement, instrument, statute, regulation, rule or Tariff as
amended and supplemented from time to time (and, in the case of a
statute, regulation, rule or Tariff, to any successor provision).

Section 2.2

a) AT&T Position’>

55. Much of section 2.2 is an unnecessary statement regarding the state of the
law and reservations of Qwest’s right to change its position. AT&T argues that a process
is needed for cases when parties interpret the law differently. The concemn is with delays
in the process, AT&T proposes changes to the language as follows:

2.2 The provisions in this Agreement are based, in large part,
on the existing state of the law, rules, regulations and
interpretations thereof, as of the date hereof (the “Existing Rules™).
Among the Existing Rules are the results of arbitrated decisions by
the Commission, which are currently being challenged by Qwest or
CLEC. Among the Existing Rules are certain FCC rules and
orders that are the subject of, or affected by, the opinion issued by
the Supreme Court of the United States n A7&T Corp., ef al v.
Iowa Utilities Board, et al. on January 25, 1999. Many of the
Existing Rules, including rules concerming which Network
Elements are subject to unbundling requirements, may be changed
or modified during legal proceedings that follow the Supreme
Court opinion. Among the Existing Rules are the FCC’s orders
regarding BOCs’ applications under Section 271 of the Act.
Qwest is basmg the offerings in this Agreement on the Existing
Rules, including the FCC’s orders on BOC 271 applications.
Nothing in this Agreement shall be deemed an admission by Qwest
concerning the interpretation or effect of the Existing Rules or an
admission by Qwest that the Existing Rules should not be vacated,
dismissed, stayed or modified. Nothing in this Agreement shall
preclude or stop Qwest or CLEC from taking any position in any
forum concerning the proper interpretation or effect of the Existing
Rules or concerning whether the Existing Rules should be
changed, dismissed, stayed or modified, provided that such
positioning shall not interfere with performance of the obligations
set forth herein. Fe-the-extent-thotthe-Existine Rulesare-changed;

L 3
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2.2.1 In the event that any legally binding legislative,

regulatory, judicial or other legal action materially affects
any material terms of this Agreement, or the ability of

CLEC or Qwest to_perform any material terms of this
Agreement, CLEC or Owest may, on thirty (30) davs’
written. notice require that such terms be renegotiated, and
the Parties shall renegotiate in_good faith such mutually
acceptable new ferms as may be required. In the event that
such new terms are not renegotiated within thirty (30) days
after such notice. or if at any time during such 30-day
period the Parties shall have ceased to negotiate such new
terms for a continuous period of fifteen (15) days, the
dispute shall be resolved as provided in Section 5.18, for
expedited Dispute Resolution. For purposes of this Section
2.2.1, legally binding means that the legal ruling has not
been stayed, no request for a stay is pending, and if any
deadline for requesting a stay 1s designated by statute or
reculation. it has passed.

1.2.2 During the pendency of any renegotiation or dispute
resolution pursuant to Section 2.2.1 above, the Parties shall
continue to perform their obligations in accordance with the terms
and conditions of this Agreement, unless the Commission, the
Federal Communications Commission, or a court of competent
jurisdiction determines that modifications to this Agreement are
required to bring it into compliance with the Act, in which case the
Parties shail perform their obligations in accordance with such
determination or ruling,

b) Owest Position™’

56. Both AT&T and WorldCom commented on sections 2.2 and 2.3.
Regarding AT&T's comments, Qwest states that the SGAT already requires the parties to
use the alternative dispute resolution process if they cannot agree on implementing a

¥ Qwest Rebuttal pages 14-21
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change in law. Because AT&T has provided no compelling reason to replace the
language of Section 2.2 as currently written, Qwest sces no need to revise it by
incorporating the changes suggested by AT&T ™

57.  WorldCom proposed four specific changes:

e Adding "state rules, regulations, and laws to the
definition of "Existing Rules". Qwest addresses each
individually.

e Stating that the SGAT is "in compliance” with, rather
than "based on", the Existing Rules

e Deleting the references to specific rulings "for more
generic language”

o Adopting WorldCom's proposed additional language
stating that any reference to a tariff is a reference to the
terms that existed on the date the Agreement became
effective and, absent the CLEC's consent and
amendment of the Agreement, not any subsequent
modifications to the tariff. Each proposed change is
then addressed in turn.

58. Regarding the first two points, Qwest is willing to add "state rules,
regulations, and laws" to the definition of “Existing Rules”, and a statement that the
Agreement is "in compliance” with the Existing Rules. With respect to WorldCom
suggestion 3, although WorldCom fails to offer an example of "more generic language,"
Qwest is willing to delete the references to specific rulings. Qwest sees no need to adopt
WorldCom's proposed additional language regarding subsequent modifications to tariffs.
Qwest is not taking the position that a CLEC is only entitled to an interconnection
agreement where no tariff exists, The SGAT language on this issue recognizes that both
tariffs and interconnection agreements may co-exist. In addition, new Section 2.3
proposed language should ameliorate this concern.

59.  Regarding WorldCom's concern on tariff references, Qwest states that
these concens should not affect SGAT language. Section 2.3 addresses this concern and
second, the SGAT language applies to the extent that the SGAT references tariffs.

60. Qwest further states that WorldCom misstates their ability to participate in
tariff proceedings. Qwest further stated “It is patently absurd, therefore, for WorldCom to
claim that Qwest has "nearly unilateral control” over pricing and that CLECs are deprived
of their lawful rights to participate in these proceedings.”

*/ Page 17 - Larry Brotberson Errata Rebuttal Affidavit
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61. Regarding the WorldCom concern that the SGAT does not address
individual CLEC needs, Qwest states, “ The purpose of these proceedings is not to satisfy
the individual needs of each CLEC; rather, it is to ensure that Qwest provides universal
terms and conditions that satisfy the Act.”

62.  Based on WorldCom's testimony, Qwest is willing to revise Section 2.2 of
the SGAT as follows:

2.2 The provisions in this Agreement are in compliance with
and based, in large part, on the existing state of the law, rules,
regulations and interpretations thereof, including but not limited to
state rules, regulations, and laws, as of the date hereof (the
“Existing Rules”). Nothing in this Agreement shall be deemed an
admission by Qwest concemning the interpretation or effect of the
Existing Rules or an admission by Qwest that the Existing Rules
should not be vacated, dismissed, stayed or modified. Nothing in
this Agreement shall preclude or stop Qwest or CLEC from taking
any position in any forum concerning the proper interpretation or
effect of the Existing Rules or concerning whether the Existing
Rules should be changed, dismissed, stayed or modified. To the
extent that the Existing Rules are changed, vacated, dismissed,
stayed, or modified, then this Agreement and all contracts adopting
all or part of this Agreement shall be amended to reflect such
modification or change of the Existing Rules. Where the Parties
fail to agree upon such an amendment within sixty (60) days from
the effective date of the modification or change of the Existing
Rules, it shall be resolved in accordance with the Dispute
Resolution provision of this Agreement. It is expressly understood
that this Agreement will be corrected to reflect the outcome of
generic proceedings by the Commission for pricing, service
standards, or other matters covered by this Agreement. This
Section shall be considered part of the rates, terms and conditions
of each Interconnection, service and network element arrangement
contained in this Agreement, and this Section shall be considered
legitimately related to the purchase of each Interconnection,
service and network element arrangement contained in this
Agreement.

Section 2.3

a) AT&T Position™

63.  Section 2.3 is meant to ensure that the SGAT is first in the order of
priority among the various documents incorporated by Qwest into the SGAT. Qwest
should add Jangunage that ensures extraneous terms and conditions, which properly belong

* AT&T Initial Comments, pg 18
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in the SGAT but are found in these other documents and are non-binding unless
incorporated into the SGAT.

b) Owest Position™

64. AT&T makes comments on this section and WorldCom proposes
language. Qwest addresses AT&T’s comments first. As described above, Qwest 1s
implementing the CICMP, which provides CLECs an opporfunity to comment on
changes to”certain Qwest documents. There is no need to adopt AT&T’s suggested
language. :

65.  WorldCom goes a step further than AT&T and suggests language to
include in the SGAT.*® However, Qwest takes issue with the revised wording. Qwest
states:>?

“Although Qwest is willing to adopt some of the language
suggested by WorldCom, Qwest cannot agree to many aspects of
the provision. For example, the term "any other Qwest
information or documentation, including but not limited to Product
Notifications" is too broad to include in an agreement like the
SGAT. The point of Section 2.3 is to specifically identify the
potential documents that could conflict with the SGAT. Therefore,
n keeping with that theme, Qwest is willing to add "Product
Notifications" to the list of documents, but not to expand the list to
include any information or documentation. Further, the term "that
purport to address matters that are addressed in this Agreement" is
too vague to provide any real guidance. Qwest will revise the
SGAT to include documents that "pertain to offerings in this
SGAT.

66. Further, Qwest has developed the CICMP to allow CLECs to have input
into changes to certain Qwest documents.

Qwest is willing to revise the SGAT as follows:

2.3 In cases of conflict between Qwest’s PCAT, methods and
procedures, technical publications, or Product Notifications that
pertain to offerings in this SGAT, then,_the rates, terms and
conditions of this SGAT shall prevail over such PCAT, methods
and procedures, technical publications or Product Nottfications,
Qwest will submit such proposed clarifications to these documents
under the co-provider change management process ("CICMP")
described in Section 12 of the SGAT.

* Qwest Errata Rebuttal, pgs 18-21

*’j Page 19 - Larry Brotherson Errata Rebuttal Affidavit
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SGAT Section 3 - Implementation Schedule

a) AT&T Position*

67. Sections 3.1, 3.2 and 3.3 require CLECs to complete and sign a “CLEC
Questionnaire” and negotiate an “Interconnection implementation schedule” prior to
placing any order for service.

68.  Details of the CLEC Questionnaire should be specifically 1dentified in the
SGAT, or the CLEC Questionnaire should be attached to the SGAT so that the
information Qwest may seek in such a Questionnaire is fixed for the term of the SGAT
and not unilaterally changeable by Qwest. AT&T also wants Qwest to provide more
details on what is expected from an implementation schedule (this was requested for the
workshops). Also, if a CLEC has already been doing business with Qwest under an
interconnection agreement, these requirements should be waived.

69.  Qwest should include language in this section that would ensure that these
required documents do not create unnecessary or excessive burdens on CLECs or delays
in provisioning of orders for service. Furthermore, a statement that the information a
CLEC provides in these documents is subject to the nondisclosure and restricted use
section of the SGAT is needed here.

by Covad Position”

70.  Covad stated that all of Section 3 is a problem because 1t requires the
submission of a lengthy CLEC questionnaire even where the CLEC already has an
interconnection agreement with Qwest and is simply “picking and choosing™ provisions
for inclusion in its interconnection agreement. There appears to be no basis upon which
Qwest can or may require the submission of a questionnaire under these circumstances.

¢} WorldCom Position

71. WorldCom states that to complete Qwest’s CLEC Questionnaire in a
timely manner, Qwest must participate in the completion of the Questionnaire within one
business day of a CLLEC's request. Also, the proposed "negotiation of an Interconnection
Implementation schedule” could result in delays and is unnecessary. The completion of
the CLEC Questionnaire provides Qwest with the information that it needs to begin
provisioning interconnection, unbundled network elements and combinations thereof.
Qwest has agreed to provision those products, facilities and services in accordance with
its standard intervals.

72.  In WorldCom's Supplemental testimony, they suggest Section 3 be revised
as follows:

* Qwest Rebuttal Pes 21-23
* Covad - Zulevic testimony pg 16
* WorldCom — Supplemental Testimony pgs 10-12
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Section 3.0 - CLEC INFORMATION

3.1 Except as otherwise required by law, Qwest will net
promptly provide or establish Interconnection, unbundied network
elements, ancillary services and/or resale of Telecommunications
Services in accordance with the terms and conditions of this
Agreement, or portions thereof, prer—te following CLEC’s
execution of this Agreement or an interconnection agreement. The
date on which CLEC signs and delivers an executed copy of this
Agreement or an intgrconnection agreement, in accordance with
Section 1, shall hereafter be referred to as the “Effective Date” of
the Agreement between Qwest and CLEC. Thereupon the Parties
shall complete Qwest’s “CLEC Questionnaire,” and-negetiate—an
Interconnection-implementation-schedule-as 1t applies to CLEC’s
obtaining of Interconnection, unbundled network elements,
ancillary services, and/or resale of Telecommunications Services
hereunder,

3.2  Prior to placing any orders for services under this
Agreement, the Parties will jointly complete Qwest’s “CLEC
Questionnaire.” Qwest personnel shall be available to participate
in the completion of the CLEC Questionnaire upon oral request of
CLEC within one business day from such request. This
questionnaire will then be used to:

Determine geographical requirements;

Identify CLEC fidentification Ccodes;

Determine Qwest system requirements to support CLEC’s
specific activity;

Collect credit information;

Obtain billing information;

Create summary bills;

Establish input and output requirements;

Create and distribute Qwest and CLEC contact lists; and

Identify CLEC hours and holidays.

3.3 Prior—to—placing—any—orders—for—services—under—this
’ Pty AL fmali i
implementation-—schedale:  Upon completion of the CLEC

Questionnaire Qwest shall process CLEC orders in accordance

with Qwest's standard provisioning intervals. Subjectto-the-terms
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Section 3.1

a) AT&T Position

73.  The statement in section 3.1 that the parties have to “negotiate” an
implementation schedule concerns AT&T. Since Qwest is the incumbent monopoly, a
major competitor and a bottleneck supplier, CLECs should not be in a position of having
to provide too much information to Qwest about their implementation plans.

Section 3.3

a) AT&T Position

74.  AT&T states that Section 3.3 should be deleted. The need for an
implementation schedule is not clear, particularly for a CLEC that has been doing
business with Qwest for a number of years already.

bl Owest Position*”

75. Qwest combined their discussion of all Section 3 arguments and that
discussion is all shown under this heading. Both AT&T and WorldCom expressed
concern about the implementation schedule. Qwest is removing this provision since the
schedules have not been negotiated in practice. Qwest has changed the header of the
section to "CLEC Information."

* Qwest Rebuttal Pgs 21-23
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76. Both AT&T and WorldCom comment on the CLEC Questionnaire.
Regarding the WorldCom request that Qwest work with CLECs to complete the
questionnaire within one day of an oral request, Qwest commits to doing so.

77.  Regarding the AT&T protest over updating the questionnaire, Qwest
responds that they have been working to address CLECs concerns about the
questionnaire. Qwest has broken down the questionnaire into product-specific pieces.
The questionnaires ask the CLECs for its identification code, e.g., Access Customer
Name Abbreviation ("ACNA") information and contacts for billing information if it is
not currently receiving a variety of reports, and information as to how it is accessing
Qwest's Operation Support Systems ("OSS"). Qwest needs the information contained in
the Questionnaire to establish its ordering and billing processes to ensure that the CLEC
can order and receive the product in a timely manner. Qwest also needs the questionnaire
for purposes as hsted in Section 3.2. Qwest has begun working with CLECs on the
questionnaire prior to execution of interconnection agreements as reflected in the removal
of “thereupon” in Section 3.1.

78. Qwest’s response to these issues and aiso the AT&T desire to have
elements of the questionnaire identified in the SGAT are reflected in Qwest’s new
Section 3 wording.

Section 3.0 - CLEC INFORMATION

3.1 Except as otherwise required by law, Qwest will not
provide or establish Interconnection, Unbundled WNetwork
Elements, ancillary services and/or resale of Telecommunications
Services in accordance with the terms and conditions of this
Agreement prior to CLEC’s execution of this Agreement. The
Parties shall complete Qwest’s “CLEC Questionnaire,” as it
applies to CLEC’s obtaining of Interconnection, Unbundled
Network FElements, ancillary services, and/or resale of
Telecommunications Services hereunder.

32  Prior to placing any orders for services under this
Agreement, the Parties will jointly complete Qwest’'s “CLEC
Questionnaire,” This questionnaire will then be used to:

Determine geographical requirements;

Identify CLEC Identification Codes;

Determine Qwest system requirements to support CLEC’s
specific activity;

Collect credit information

Obtain billing information;

Create summary bills;

Establish input and output requirements;,

Create and distribute Qwest and CLEC contact lists; and

Identify CLEC hours and holidays.
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3.4  Intentionally Left Blank

SGAT Section 4 — Definitions

a) AT&T Position*!

79. AT&T notes in their comments that Qwest did not file Section 4 in the
Qwest Affidavit of April 4. AT&T comments are in that context.

80. Many of the definitions have been the subject of debate in other
workshops and in many cases, Qwest has revised them in those workshops. Qwest must
ensure that revisions that have been previously agreed to by Qwest and CLECs are
reflected in the final SGAT.

81. Throughout the SGAT, Qwest has used capitalized terms inconsistently.
In some cases, the phraseology is slightly askew, in others a word is not capitalized that
should be, or capitalized but not defined. AT&T requests that Qwest rationalize the
document’s use of definitions to make its meaning clearer.

b) WorldCom Position*’

82.  WorldCom's comments in its Supplemental Testimony do not take into
account the rebuttal comments of Qwest. As noted Qwest has acknowledged that the
definitions section was not provided with initial testimony.

83. WorldCom understood that definitions have been addressed and agreed
upon. However, they submit Part B — Definitions (Exhibit MWS-2) containing what
WorldCom believes are definitions omitted in Qwest’s SGAT. WorldCom argues,
“These definitions should be included because they are relevant to the terms and
conditions contained in the SGAT. Further to the extent a definition has not been
previously agreed upon, and has not been discussed, WorldCom’s definition should be
used and Qwest’s replaced.”*®

84. WorldCom has the following initial comments regarding Qwest's
definitions:

The term "Affiliate” is used throughout the SGAT, the following
Affiliate definition should be inserted:

“AFFILIATE” is an entity that directly or indirectly owns or
controls, is owned or controlled by, or is under common ownership
or control with, another entity. For the purposes of this paragraph,
“own” or “control” means to own an equity interest {(or equivalent)

“ AT&T Initial Comments Pg 20
* WorldCom Supplemental Testimony pgs 12-15
* WorldCom Supplemental Testimony pg 12
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of at least 10%, or the right to control the business decisions,
management and policy of another entity.

85.  The phrase “Basic Exchange Feature” found in Section 4.6 should be
deleted because WorldCom is unable to locate “Basic Exchange Feature™ in the SGAT.

86.  The definition of “Bona Fide Request should be modified as follows:

4.8 “Bona Fide Request” or “BFR” means areguestfor-anew

Services: Any request that requires an analysis of technical
feasibility shall be treated as a Bona Fide Request (BFR), and will
follow the BFR Process set forth in this Agreement. The BFR
process shall be used for, among other things, the following:

a. Requests for access to_an unbundled network element that
has not been defined by the FCC or the State Commission as a
network element to which Qwest is obligated to provide unbundled
access,

b, Reguests for UDIT and EEL above the OC-192 level,
unless existing in Qwest's network and technically feasible.

C. Requests  for combinations of Unbundled Network
Elements that are not ordinarily combined in the Qwest network.
exchange Message Record found in Section 4.21 1s not the most
current standard for the exchange of telecommunications message
information.  The most current standard is Exchange Mgssage
Interface (“EMI”). EMI is defined as:

87. "Exchange Message Interface" or "EMI" means the format used for
exchange of Telecommunications message information among Telecommunications
Carriers. Alliance for Telecommunications Industry Solutions (ATIS) document that
defines industry guidelines for the exchange of message records.”

88. In Section 4.22 entitled “Exchange Service” Qwest indicates that
Exchange Service is limited to traffic that is originated and terminated within the local
calling area. The "termination" language used in Section 4.22 may create opportunities
for Qwest to exclude ISP traffic from Exchange Service, as it does not technically
"terminate" in the calling area, rather, is dumped into a modem bank. ISP traffic should
be included in the definition of Exchange Service, and the definition should be altered to
include calls going into a modem bank.

89. In Section 4.30, Qwest excludes Toll provided using Switched Access
purchased by an IXC. Qwest should use the definition of Exchange Access found in the
federal Act (section 3 Definitions of the Telecom Act), and leave any limitations to what
it provides within that service to the sections where it is referenced for fair consideration.
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90. Section 4.32 entitled “Local Interconnection Service Entrance Facility”
should not be included in the SGAT. Entrance facilities should be determined and
designated by the network engineers in designing the Interconnection. The architecture
does not necessarily work within this vague definition for entrance facilities.

91.  Regarding Section 4.39 entitled “Meet Point Billing”, Meet Point Billing
only applies to Circuit Switching. Qwest puts an overreaching definition that includes
references to ISP traffic. This paragraph should be modified to delete those references
and should read as follows:

"Meet-Point Billing" or "MPB" or "Jointly Provided
Switched Access” refers to an arrangement whereby
two LECs (Including a LEC and CLEC) jointly
provide Switched Access Services with each LEC
(or CLEC) receiving appropriate share of the
revenues from the IXC as defined by their effective
access Tariffs.

92.  Further language "mcluding phone to phone interexchange traffic that is
transmitted over a carrier's packet switched network using protocols such as TCP/IP to
and Interexchange Carrier” should be deleted.

93. Regarding Section 4.49 Qwest uses RFS dates as the starting point for
billing of products/services. The ready for service date should not commence when
Qwest unilaterally decides the product is ready, but rather when the CLEC has also
checked and approved the deliverable. If there is dispute as to whether the product is
ready, CLEC should not be subjected to a mistake on the part of Qwest, nor lable for
costs when the product 15 not satisfactory.

94, The Special Request Process that 1s used in the SGAT should be defined
as follows:

Special Request Process - The Special Request Process shall be
used for the following requests:

a. Requesting specific product feature(s) be made
available by Qwest that are currently available in a switch,
but which are not activated.

b. Requesting specific product feature(s) be made
available by Qwest that are not currently available in a
switch, but which are available from the switch vendor.

C. Requesting a combination of Unbundled Network
Elements that 1s a combination not currently offered by
Qwest as a standard product and:

i.  that is made up of UNEs that are defined by
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the FCC or the Commission as a network element to
which Qwest is obligated to provide unbundled
access, and; (This has been agreed to by Qwest)

il. that is made up of UNEs that are ordinarily
combined in the Qwest network.

d. Requesting an Unbundled Network Element that
has been defined by the FCC or the State Commission as a
network element to which Qwest is obligated to provide
unbundled access, but for which Qwest has not created a
standard product, including OC-192 UDIT and EEL
between OC-3 and OC-192.

¢) Owest Position®’

95.  Qwest acknowledges AT&T and WorldCom's comments that Section 4
was not filed with the April 4 Affidavit. Qwest attached, as part of its Rebuttal Affidavit
Sectiont 4, Exhibit LBB-1. Exhibit LBB-1 “contains the definitions of the terms found in
the SGAT and includes all revisions that were agreed to in the other workshops”. This
addresses AT&T’s concerns and certain of WorldCom’s concerns.

96.  Qwest next addresses WorldCom’s proposal in more detail. In particular,
Qwest addresses the WorldCom proposal to replace SGAT language with WorldCom
proposed language if the definition has not been agreed upon and not discussed. Qwest’s
exact comments are: “WorldCom's proposal makes no sense and should be rejected.”
Contrary to WorldCom's suggestion, it is not appropriate to replace any SGAT definition
with WorldCom's definition simply because a definition has not been discussed or agreed
upon. WorldCom offers no explanation why its definitions should be adopted and the
SGAT definitions rejected. In fact, WorldCom's only justification for its position is that
its defimition. section “"contains many definitions that are omitted in Qwest's SGAT."
WorldCom at 7, lines 18-19. WorldCom does not describe or even list those "omitted"
definitions; indeed, WorldCom's proposal does not compare WorldCom's proposed
language with the language of the SGAT, so there is no efficient way of knowing how the
two compare, WorldCom should not be allowed to simply insert the definition section
from its "model interconnection agreement" into these proceedings without any
explanation or support.”

T Qwest Rebutial pgs 23-25

29



SGAT Section 5 — Terms and Conditions

Section 5.1

a) _AT&T Position *

97. Section 5.1.1 requires “best efforts” of the parties to comply with the
“Implementation Schedule”. AT&T also commented on the Implementation Schedule
regarding section 3 of the SGAT. AT&T has the same concerns about this section.

b) Covad Position*’

98. Covad suggests that Section 5.1.3 is unclear and confusing.

¢} Owest Position”’

99. Regarding WorldCom’s posttion, Qwest said: WorldCom has juxtaposed
its WHEREAS clauses discussed above with Section 5.1 of the SGAT. Since these
provisions cover different subjects and WorldCom has given no justification as to why
the SGAT provisions should not be accepted, Section 5.1 of the SGAT should be
retained.

100. Qwest does not directly address AT&T comments but it is noted that
Qwest addressed a similar if not identical concern in Section 3.

SGAT Section 5.1.1

a) WorldCom Position”!

101. WorldCom wants Section 5.1.1 deleted “for the reasons stated earlier
regarding Qwest’s Implementation Schedule.”

SGAT Section 5.1.3

a) AT&T Position™:

102. Qwest’s proposed language at section 5.1.3 (“use any service related to”
and “use any of the services provided in”) both relate to “this Agreement”. While this
language is written to be reciprocal, AT&T states that it imposes a restriction only on the
CLEC since the SGAT is primarily a contract about what Qwest will provide to the
CLEC. AT&T wants a similar restriction placed on Qwest.

* AT&T Initial Comments pg 20
* Covad - Zulevic testimony pg 16
3 Qwest Rebuttal Page 25

*! WorldCom Supplemental pg 16
% AT&T Initial Comments pg 21
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103. In addition, Qwest seeks the right to discontinue services in its discretion
in this provision. That is unacceptable to AT&T.

104. AT&T proposes to amend the Janguage to read:

5.1.3 Neither Party shall use any service related to or use any of
the services provided in this Agreement in any manner that
interferes with other persons in the use of their service, prevents
other persons from using their service, or otherwise impairs the
quality of service to other carriers or to either Party’s end users. In
addition, neither party’s provision or use of services shall interfere
in any way with the services related to or provided under this

Agreement. Each Party-maydiscontinne-orrefuseserviee - the

other Party -violatesthis-previsieon—Upon asueh violation_of this
Section 5.1.3, either Party shall provide the other Party notice of

such violation at the earliest practicable time_and the Parties shall
work cooperatively and in good faith to resolve their differences.

b) Qwest Position™’

105.  Qwest

does not directly address AT&T's comments but it is noted that

Qwest addressed a similar if not identical concern in Section 3.

Section 5.1.4

a) AT&T Position*

106. The pu

rpose of the language in section 5.1.4 is unclear. When a CLEC

provides a service to an end user customer through the use of wholesale services provided
by Qwest, the CLEC should have recourse against Qwest for its failure to perform. The
additional sentence is intended to make clear that right remains. AT&T’s proposed

changes as follows:

5.1.3

Each Party is solely responsible for the services it provides to its

end users and to other Telecommunications Carriers. This provision is not
intended to limit the liability of either Party for its failure to perform vnder

this Agreement.

b) Owest Position

107. Qwest

does not address this issue.

* Qwest Rebuttal Page 25

* AT&T Initial Comments, pgs 21-22
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Section 5.1.6

a) AT&T Position™

108. Qwest attempts to give the appearance that it will not be properly
compensated for the services it provides and may seek recovery of costs. There are two
problems with this. First, the point of entering into a contract 1s to spell out rights and
obligations so that the parties know what to expect, including the pricing.

109. Second, the FCC’s section 271 orders have made clear that Qwest must
demonstrate that it has “concrete and specific legal obligations” to provide the checklist
items.”®

110.  AT&T concludes that the SGAT must have an affirmative statement of the
pricing standards applicable to this Agreement to ensure that Qwest is obligated in the
SGAT to adhere to such standards and Qwest must be bound to the prices in the SGAT.
AT&T suggests the following:

5.1.6 Nothing in this Agreement shall prevent either Party from
seeking to recover the costs and expenses, if any, it may incur in
(a) complying with and implementing its obligations under this
Agreement, the Act, and the rules, regulations and orders of the
FCC and the Commission, and (b) the development, modification,
technical installation and maintenance of any systems or other
infrastructure which it requires to comply with and to continue
complying with its responsibilities and obligations under this
Agreement. Notwithstanding the foregoing, Qwest shall not assess
any charges against CLEC for services, facilities, unbundled
network elements, ancillary service and other related work or
services _covered by this Agreement, unless the charges are

expressly provided for in this Agreement.

All services and capabilities currently  provided hereunder
(including resold telecommunications services, unbundled network
elements, UNE combinations and ancillary services) and all new
and additional services or unbundled network eclements to be
provided hereunder, shall be priced in accordance with all
applicable provisions of the Act and the rules and orders of the
Federal Communications Commission and orders of the
Commission.

** AT&T Initial Comments pgs 22-23

% dpplication of BellSouth Corporation et al. for Provision of In-Region, InterL ATA Services in Louisiana,
CC Docket No. 98-121, Memorandum Opinion and Order, FCC 98-271 (rel. Oct. 13, 1998), § 54
(“BellSouth Louisiana I Order™).
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b) Owest Position

111. Qwest did not directly address this issue.

Section 5.2 — Term of Agreement

Section 5.2.1

a) QOwest Position®’

112. Qwest proposes revision of Section 5.2.1. In part because the language
derives from a template negotiated Agreement, not an SGAT. The language should
instead state:

52,1 This Agreement shall become effective upon the date set
forth in Section 1 pursuant to Section 252 of the Act. This
Agreement is binding upon the Parties for a term of two years and
shall terminate on

b) AT&T Position

113. Section 5.2.2.1 of the SGAT gives the impression that the SGAT can only
be replaced at the end of the two-year term. CLECs should have the ability to replace
some or all of the terms of an interconnection agreement during the term to insure that the
most favorable terms are available to all CLECs at all times and to avoid discriminatory
treatment. This is consistent with the rights CL.LECs have under section 252(i) of the Act.

114, AT&T has proposed changes below to address this concern:

5.2.2.1 Prior to the conclusion of the term specified above, CLEC
may obtain Interconnection services under the terms and
conditions of a then-existing SGAT or agreement to become
effective at the conclusion of the term_or prior to the conclusion of
the terim if CLEC so chooses.

¢) Owest Position °°

115. Regarding the AT&T position. AT&T's suggested revision 18 a
modification of Section 5.2.2.1 that permits the CLECs to replace the SGAT as an
interconnection agreement prior to the end of the two-year term. Qwest agrees with
AT&T's suggestion and has stricken SGAT Section 5.2.2.1 accordingly.

116. Regarding the WorldCom proposal, Qwest states: “WorldCom does not
offer any testimony regarding Section 5.2 in its comparison of Qwest and WorldCom
language it provides (without comment) an entirely new section entitled "Section 3.

7 Qwest Rebuttal pg 28
#pg 23
* Qwest Rebuttal pgs 25-28
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Term and Termination." WorldCom's proposed language 1s unacceptable for a namber of
reasons.”

117. Qwest then provides a section-by-section statement of position based on
the WorldCom proposal. Given that the WorldCom proposal does not specifically
address this section of the SGAT but merely offers an alternative agreement with no
supporting testimony, it is not discussed in this report.

Section 5.3 — Proof of Authorization

a) AT&T Position™

118. Section 5.3 of the SGAT purports to identify the exclusive means by
which customer authorization is obtained and seems to do so to the exclusion of other
methods that may be permitted or required by law.

119. AT&T argues it is not necessary or appropriate to add liability provisions
in an SGAT or interconnection agreement for unauthorized changes where the penaity is
paid between carriers. The existing regulatory requirements should govern in this area.
Finally, the state and federal rules regarding customer authorization may change at any
time.

120. The change recommended by AT&T i1s as follows:

5.3.1 Whereso-indicated-inspecific sections-of this-Agreement;

eEach Party shall be responsible for obtaining and having in its
possession Proof of Authorization ("POA")_as required by
applicable federal and state law, as amended from time to time.

POA_d 4 : - [ s seloct -

% AT&T Initial Comments pgs 23-24
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b) WorldCom Position®'

121.  WorldCom states that Section 5.3 should be deleted in its entirety because
the proof of authorization rules are already addressed by the FCC, set forth in 47 CFR
Section 64.100 et seq. Further, WorldCom states that the proposed imposition of a $100
charge is not cost-based or contained in Exhibit A and not required by 47 CFR 64.100.

122.  In the alternative, Section 5.3 should simply state that:

The Parties agree to abide by the FCC rules regarding Changes in
subscriber carrier selections set forth in 47 CFR Section 64.100 et
seq. An executing carrier shall not verify the submission of a
change in a subscrber's selection of a provider of
telecommunication service received from a submitting carrier. For
an executing carrier, compliance with the procedures prescribed in
47 CFR Section 64.100 ¢t seq. shall be defined as prompt
execution, without any unreasonable delay, of changes that have
been verified by a submitting carrier.

¢) Owest Position®’

123, Qwest first addresses AT&T's suggestions and comments. Qwest
intention was to mirror the FCC provisions. AT&T points out that the FCC provisions
already address Proof of Authorization and offers counter language.”’ Other FCC rules
address local exchange service and carrier liability.®*

124,  Qwest agrees to AT&T’s proposed language with the addition of the
change in 5.3.2 to give the intent of AT&T's language.

5.3.1 Whereso-indicatedinspeeific-sectionsofthis
Agreement—eEach Party shall be responsible for obtaining
and having in its possession Proof of Authorization
("POA') as required by applicable federal and state law, as
amended from time to time —POA-shallconsist-of
i , ” i e coloet] cits Tocal

: der Such selection mavbe-obiained i tl

* WorldCom Supplemental pg 16

2 Qwest Rebuttal pgs 29-30

8 FCC rules 47.C.F.R. 64.1120 and 64.1140

* FCC rules 64.1120 and 64.1140 respectively.
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532 The Parties shall make POAs available to each other

upon request in accordance with all applicable laws and rules and
shall be subject to any penalties contained therein.

125. WorldCom also objects on the same grounds. By accepting AT&T’s
language, Qwest believes they have addressed WorldCom’s concerns as well.
WorldCom also objects to proposed penalties. The FCC rules that WorldCom rehes upon
in their testimony provide for penalties. If AT&T’s language is used, any FCC rules
regarding penalties would apply to all parties.

Section 5.4 - Pavment

a) Covad Position®

126. Section 5.4 describes the terms for payment for services provided under
the SGAT. Covad demands that a provision be included that explicitly permits CLECs to
challenge the amount charged and to require the provision by Qwest of all back up
documentation in order to permit the resolution of the billing dispute. Additionally, the
SGAT should be revised to make clear that a CLEC need not pay any disputed amounts
pending resolution of that billing dispute, nor may Qwest assess any penalties, late
payment charges, or inferest on such disputed amounts.

127.  Any billing issues successfully disputed by a CLEC should be resolved on
the basis of a cash payment, not the issuance of a credit to the CLEC. This ensures that
Qwest and CLECs are treated in the same manner in the event of a billing dispute — via a
cash payment.

128. The SGAT also should be revised to eliminate any ability on the part of
Qwest to condition the provision of service under the SGAT on payment of any and all
amounts owed by a CLEC to Qwest or on a deposit made by a CLEC because the parties’

& Covad - Zulevic testimony pg 16
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business and contractual relationships may be memorialized at places other than the
SGAT.

! 129. Covad objects to the requirement that CLECs provide a deposit to Qwest
prior to the resumption of service under the SGAT. To the extent that a deposit may be
required, Covad has several unanswered questions regarding whether a deposit always
will be required; under what circumstances will a deposit be required; how the amount of
the deposit will be determined; where the deposit will be held; the amount and terms
under which interest on the deposit shall accrue; and the circumstances under which the
deposit requirement will be augmented, decreased or terminated.

b) Owest Position®®

130. Regarding the entire 5.4 Section, Qwest notes that WorldCom and AT&T
both ignore the fact that this section is reciprocal. They also note that WorldCom has
provided no justification for its proposal.

Section 5.4.2

a) AT&T Position®’

131.  Under section 5.4.2, Qwest seeks the right to discontinue the processing of
CLEC orders if CLEC fails to make full payment within a certain period of time.

132. This provides Qwest with a very strong right that, if misused, would
substantially damage CLECs. AT&T proposes two changes of significance to this
langunage. First, the CLEC should have more time. AT&T has changed the time period
from thirty days to ninety days. Second, Qwest should demonstrate to the Commission
that it is appropriate for Qwest to take such action. CLECs should also have the ability to
pursue other remedies.

133.  AT&T proposed language as follows:

5.4.2 Qwest may discontinue processing orders for the failure of
CLEC to make full payment, less any disputed amount as provided
for in Section 5.4.4 of this Agreement, for the services provided
under this Agreement within ninety (90)-thirty-36) days of the due
date on CLEC’s bill. Qwest will notify CLEC in writing at Ieast
ten (10) business days prior to discontinuing the processing of
orders. If Qwest does not refuse to accept additional orders on the
date specified in the ten (10) days notice, and CLEC’s non-
compliance continues, Qwest shall provide another notice ten (10)
business days prior to refusing to accept additional orders.rething

at ' = - a I
d ~ = - v

% Qwest rebuttal pg 30
7 AT&T Initial Comments pgs 24-27
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notice: For order processing to resume, CLEC will be required to
make full payment of all past and current charges incurred under
this Agreement. Additionally, Qwest may require a deposit (or
additional deposit) from CLEC, pursuant to this section._If CLEC
contests action taken by Qwest under this Section 5.4.2, Qwest
must seek approval from the Commission to take such action and
Qwest shall continue processing orders until it has obtained such

approval. In addition to other remedies that may be available at
law or equity, CLEC reserves the nght to seek equitable relief,

including mpunctive relief and specific performance.

b) Owest Position®®

134. AT&T proposes to extend the time before Qwest can discontinue
processing orders when CLECs fail to make payments from 30 to 90 days. Qwest
disagrees with AT&T's proposal. Under Qwest's proposal, an inveoice is not due and
payable until 30 days after its date and Qwest cannot take action until 30 days from then.
Since Qwest rendered its services in the month before the date of the invoice under its
own proposal, it cannot take action until nearly three months after it actually provided
services. Secondly, AT&T would require Qwest to seek permission from the
Commission prior to discontinuing processing of orders. Qwest does notify the
Commission before taking action. However, permitting a CLEC to continue to incur
debts for months before Qwest can take appropriate action to protect itself is not
reasonable.

135.  Furthermore, if the CLEC has valid, good faith disputes about its bill, it
can utilize the dispute resolution process set forth in Section 5.4.4 of the SGAT.

136. Qwest does not object to AT&T's addition of charges incurred "under this
Agreement" or its last sentence, which allows the CLEC to take other legal actions.

137.  Qwest revised its wording is as follows:

5.4.2 Qwest may discontinue processing orders for the failure of
CLEC to make full payment, less any disputed amount as provided
for in Section 5.4.4 of this Agreement, for the services provided
under this Agreement within thirty (30) days of the due date on
CLEC’s bill. Qwest will notify CLEC in writing at least ten (10)
days prior to discontinuing the processing of orders. If Qwest does
not refuse to accept additional orders on the date specified in the
ten (10} days notice, and CLEC’s non-compliance continues,
nothing contained herein shall preclude Qwest’s right to refuse to
accept additional orders from the non-complying CLEC without
further notice. For order processing to resume, CLEC will be
required to make full payment of all past and current charges under

%% Qwest Rebuttal pgs31-32
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this Agreement. Additionally, Qwest may require a deposit (or
additional deposit) from CLEC, pursuant to this section. In
addition to other remedies that may be available at law or equity,
CLEC reserves the right to seek equitable relief, including
injunctive relief and specific performance.

Section 5.4.3

a) AT&XT Pesition 69

138. Qwest seeks the right to disconnect a CLEC if the CLEC fails to make full
payment within a certain period of time. This provision is very similar to section 5.4.2,
but this is an even stronger right for Qwest. AT&T has proposed changes to section
5.4.3 that are similar to the changes proposed for section 5.4.2.

5.4.3 Qwest may disconnect any and all services for failure by
CLEC to make full payment, less any disputed amount as provided
for in Section 5.4.4 of this Agreement, for the services provided
under this Agreement within one hundred and twenty (120)-sixty
€66) days of the due date on CLEC’s bill. CLEC will pay the
Tariff charge, less the wholesale discount, required to reconnect
each resold end user line disconnected pursuant to this paragraph.
Qwest will notify CLEC in writing at least ten (10) business days
prior to disconnection of the service(s). In case of such
disconnection, all applicable charges, including termination
charges, shall become due. If Qwest does not disconnect CLEC’s
service(s) on the date specified in the ten (10) day notice, and
CLEC’s noncompliance continues, Qwest shall provide another
notice ten (10) business days prior to disconnection of the

ervwe( s) —neﬂ}mg—eemamed—hefem—sha}kpfeehide@we%—s—ﬁgh{—te-

ﬁiﬁﬂ&ei'—ﬂe%}e& For reconnectlon of service to occur, CLEC w111 be
required to make full payment of all past and current charges
incurred under this Agreement. Additionally, Qwest will request a

deposit (or additional deposit) from CLEC, pursuant to this
section. Qwest agrees, however, that the application of this
provision will be suspended for the mitial three (3) billing cycles
of this Agreement and will not apply to amounts billed during
those three (3) cycles. If CLEC contests action taken by Qwest
under this Section 5.4.3, Qwest must seek approval from the
Commission to take such action and Qwest shall refrain from
disconnecting CLEC until it has obtained such approval, In
addition to other remedies that may be available at law or equity.
CLEC reserves the right io seek equitable relief, including
injunctive relief and specific performance.

% AT&T Initial Comments, pgs 25-26
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b) Owest Position’"

139.  AT&T proposes to add another 60 days before complete disconnection.
AT&T’s proposal could cost Qwest a six-month revenue loss. AT&T would increase
Qwest's financial exposure by requiring a second ten-day notice 1f Qwest has not
disconnected within ten days of the date for disconnection. AT&T suggests that Qwest
must obtain Commission approval before discomnection. As previously noted, Qwest
does notify the Commission before taking action. As noted above, the CLEC with vahd
disputes regarding its bill, can seck resolution under Section 5.4.4. Also, in order to
avoid disruption to its end-users' service, a CLEC agrees in Section 5.4.9 of the SGAT to
give its customers notice of the pending disconnection so that they can make other
arrangements for service.

140. Qwest does not object to the addition of the words "under this Agreement"
or the addition of the last sentence. Qwest does object to AT&T's attempt to have the
wholesale discount applied to the reconnection charge.

141. Qwest proposes the following:

5.4.3 Qwest may disconnect any and all services for failure by
CLEC to make full payment, less any disputed amount as provided
for in Section 5.4.4 of this Agreement, for the services provided
under this Agreement within sixty (60) days of the due date on
CLEC’s bill. CLEC will pay the Tariff charge required to
reconnect each resold end user line disconnected pursuant to this
paragraph. Qwest will notify CLEC in writing at least ten (10)
business days prior to disconnection of the service(s). In case of
such disconnection, all applicable charges, including termination
charges, shall become due. If Qwest does not disconnect CLEC’s
service(s) on the date specified in the ten- (10) day notice, and
CLEC’s noncompliance continues, nothing contained herein shall
preclude Qwest’s right to disconnect any or all services of the non-
complying CLEC without further notice. For reconnection of
service to occur, CLEC will be required to make full payment of
all past and current charges under this Agreement. Additionally,
Qwest will request a deposit (or additional deposit) from CLEC,
pursuant to this section. Qwest agrees, however, that the
application of this provision will be suspended for the initial three
(3) billing cycles of this Agreement and will not apply to amounts
billed during those three (3) cycles. In addition to other remedies
that may be available at law or equity, CLEC reserves the right to
seek equitable relief, including injunctive relief and specific
performance.

" Qwest Rebuttal pgs 32-33
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a) AT&T Position’

142.  AT&T proposes a clarifying amendment to section 5.4.6 below. Payment
in full should always be qualified by the right of a CLEC to withhold payment of
disputed amounts without being penalized while the dispute is being resolved.

5.4.6 Interest will be paid on cash deposits at the rate applying to
deposits under applicable Commission rules, regulations, or
Tariffs. Cash deposits and accrued interest will be credited to
CLEC’s account or refunded, as appropriate, upon the earlier of the
two year term or the establishment of satisfactory credit with
Qwest, which will generally be one full year of timely payments in
full by CLEC, less any disputed amounts. The fact that a deposit
has been made does not relieve CLEC from any requirements of
this Agreement.

b) Owest Position’”

143,  AT&T’s proposal to insert "less disputed amounts” in Section 5.4.6 would
mean that these amounts could not be taken into account when determining deposit
requirements. Qwest rejects this proposal.

Section 5.5 — Taxes

a) AT&T Position”

144. The original Qwest SGAT language required that virtually all taxes be
paid by the “purchaser”. AT&T attempts to make the language more balanced and
requires that the party who is responsible under applicable law pay any particular tax.

otherwise be-responsible-fer-all-Any federal, state, or local sales,

use, €Xcise, gross receipts, transaction or similar taxes, fees or
surcharges resulting from the performance of this Agreement shall
be bome by the Party upon which the oblieation for payment is
imposed under applicable law, even if the obligation to collect and

remit such taxes 1s placed upon the other Partvlewed—agamst—ef

suc—h—ta*es——fees—er——sufehafges} Each Party is respon51ble for
exeeﬁt—ﬁer—any tax on etther-its Rarty’s-corporate existence, status
or income. Whenever possible, these amounts shall be biiled as a

" AT&T Initial Comments pg 26
" Qwest Rebuttal pg 24
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separate item on the invoice. To the extent a sale is claimed to be
for resale tax exemption, the purchasing Party shall furish the
providing Party a proper resale tax exemption certificate as
authorized or required by statute or regulation by the jurisdiction
providing said resale tax exemption. Until such time as a resale
tax exemption certificate is provided, no exemptions will be
applied.

by WorldCom Position *

145.  WorldCom submitted the following text suggesting it be used as a revised
Section 5.5:

5.5 Taxes

5.5.1 FEach Party purchasing services hereunder shall pay or
otherwise be responsible for all federal, state, or local sales, use,
excise, gross receipts, (ransaction or similar taxes, fees or
surcharges levied against or upon such purchasing Party by law (or
the providing Party when such providing Party is permitted to pass
along to the purchasing Party such taxes, fees or surcharges), for
the purchase of the services, except for any tax on either Party’s
corporate existence, status or net income. Whenever possible,
these amounts shall be billed as a separate item on the invoice. To
the extent a sale is claimed to be for resale tax exemption, the
purchasing Party shall furnish the providing Party a proper resale
tax exemption certificate as authorized or required by statute or
regulation by the jurisdiction providing said resale tax exemption.
Until such time as a resale tax exemption certificate 1s provided, no
exemptions will be applied.

¢) Owest Position’”

146. AT&T's contention that this provision is "one sided" because it requires
that virtually all taxes be paid by the purchaser is not correct. Section 5.5 clearly states
that the Party purchasing services under the Agreement shall pay or be responsible for
any applicable taxes "levied against or upon such purchasing Party”. AT&T's general
concern about CLECs paying for "virtually all taxes" is misplaced.

147.  Qwest agrees with AT&T that the intent of Section 5.5 is to require the
party who is responsible under applicable law or tariff to pay any given tax. AT&T's
proposal appears to be a different way of stating what Qwest's provision already provides
and is largely acceptable. Qwest modifies AT&T's proposal to clarify that each of the
Parties has the right to pass tax liability to the purchaser of services where it is legally
entitled to do so.

™ WorldCom Supplemental pg 17
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148. AT&T also proposes language that would clarify that "Each Party is
responsible for any tax on its corporate existence, status, or income," and Qwest agrees
with this clarification.

149. Qwest next addresses the WorldCom proposed language changes.
WorldCom provides neither commentary nor a redline of Qwest's SGAT 5.5, but attaches
a "Section 26. Taxes" which is evidently WorldCom's proposed replacement of SGAT
5.5. WorldCom provides no rationale for its proposal, nor does it suggest any respects in
which the Qwest SGAT 5.5 is inadequate.

150. The concepts that WorldCom seeks to incorporate are already
incorporated by the Qwest and AT&T versions of SGAT 5.5. Qwest has incorporated,
with slight modification, WorldCom's suggestion that the SGAT also address the
situation in which one Party seeks to contest the application of a tax collected by the
other Party. Under the proposed modification to Section 5.5.1, cach Party agrees to
cooperate with the other Party when such a contest occurs, and to reimburse the other
Party in appropriate circumstances.

Any federal, state, or local sales, use, excise, gross receipts,
transaction or similar taxes, fees or surcharges resulting from the
performance of this Agreement shall be bome by the Party upon
which the obligation for payment is imposed under applicable law,
even if the abligation to collect and remit such taxes is placed upon
the other Party. However, where the selling Party is permitted by
law to collect such taxes, fees or surcharges from the purchasing
Party, such taxes, fees or surcharges shall be borne by the Party
purchasing the services. Each Party 1s responsible for any tax on its
corporate existence, status or income. Whenever possible, these
amounts shall be billed as a separate item on the invoice. To the
extent a sale is claimed to be for resale tax exemption, the
purchasing Party shall furnish the providing Party a proper resale
tax exemption certificate as authorized or required by statute or
regulation by the jurisdiction providing said resale tax exemption.
Until such time as a resale tax exemption certificate is provided, no
exemptions will be applied. If either Party (the "contesting Party")
contests the application of any tax collected by the other Party (the
"collecting Party"), the collecting Party shall reasonably cooperate
in good faith with the Contesting Party's challenge, provided that
the Contesting Party pays any costs incurred by the collecting
Party. The Contesting Party is entitled to the benefit of any refund
or recovery resulting from the contest, provided that the Contesting
Party is liable for and has paid the tax contested.
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Section 5.6 — Insurance

a) AT&T Position’®

151. AT&T made several proposed changes to the insurance language in
section 5.6 of the SGAT. These changes are intended mainly to clarify, rather than
substantively change, the coverage required.

152. The changes in section 5.6.1 and 5.6.2 are meant to provide further
clarification.

5.6.1 CLEC shall at all times during the term of this Agreement,
at its own cost and expense, carry and maintain the insurance
coverage listed below with insurers, other than CLEC’s affiliated
captive insurance company, having a "Best's" rating of B+XIII.

5.6.1.1 Workers' Compensation with statutory limits as
required in the state of operation and Employers' Liability
insurance with limits of not less than $100,000 each
accident,

5.6.1.2 Commercial General Liability insurance covering
claims for bodily injury, death, personal injury or property
damage occurring or arising out of the use or occupancy of .
the premises, including coverage for independent
contractor’s protection (required if any work will be
subcontracted), premises-operations, products and/or
completed operations and contractual liability with respect
to the liability assumed by CLEC hereunder. The limits of
insurance shall not be less than $1,000,000 each occurrence
and $2,000,000 general aggregate Iimit.

5.6.1.3 BusinessComprehensive  automobile liability
insurance covering the ownership, operation and
maintenance of all owned, non-owned and hired motor
vehicles with limits of not less than $1,000,000 per
occurrence for bodily injury and property damage.

5.6.1.4 Umbrella/Excess Liability insurance in an amount
of $10,000,000 excess of Commercial General Liability
insurance specified above. These limits may be obtained
through any combination of primary and excess or umbrella
liability insurance so long as the total limit is $11,000,000.

5.6.1.5 “All Risk” Property coverage on a full replacement
cost basis insuring all of CLEC personal property situated

" AT&T Initial Comments pgs 27-28
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on or within the premises. CLEC may elect to purchase
business interruption and contingent business interruption

insurance —Qwest—has—no—Hability forloss—ef profit-er

5.6.2 CLEC shall provide certificate(s) of insurance evidencing
coverage, and ampnually thereafter withinten—(10)—calendar—days
ofprior to the renewal of any coverage maintained pursuant to this
Section. Such certificates shall (1) name Qwest as an additional
insured under commercial general liability coverage as respects
liability arising from CLEC’s operations for which CLEC has
legally assumed responsibility herein-Qwest's-interests; (2) provide
Qwest thirty (30) calendar days prior written notice of cancellation
of—or material change toer—exchlisions-in the policy(s) to which
certificate(s) reiate; (3) indicate that to the extent Qwest is an
additional insured, coverage is primary and not excess of, or
contributory with, any other valid and collectible insurance
purchased by Qwest; and (4) acknowledgeprovide severability of
interest/cross liability coverage for those policies under which
Qwest is an additional insured.

b) WorldCom Position’’

153.  WorldCom states that Section 5.6 should be reciprocal because the CLEC
needs to be assured that Qwest also has insurance in place. Further, Qwest's limits for
excess Umbrella insurance are unnecessarily high and WorldCom proposes revised
limits. The last two sentences of section 5.6.1.5 should be deleted. The statement that
CLECs may elect to purchase business interruption insurance lends nothing to the
Agreement and should be deleted. The statement that Qwest has no liability for loss of
profit due to an interruption of service is limitation of liability language.

154,  WorldCom suggests this section should be revised as follows:

5.6 Insurance

5.6.1 Each Party CLEC shall at all times during the term of this
Agreement, at its own cost and expense, carry and maintain the
insurance coverage listed below with msurers having a "Best's"
rating of B+XIII.

5.6.1.1 Workers' Compensation with statutory limits as
required in the state of operation and Employers' Liability
insurance with limits of not less than $100,000 each
accident.

7 WorldCom Supplemental pg 17
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5.6.1.2 Commercial General Liability insurance covering
claims for bodily injury, death, personal injury or property
damage occurring or arising out of the use or occupancy of
the premises, including coverage for independent
contractor’s protection (required if any work will be
subcontracted), premises-operations, products and/or
completed operations and contractual liability with respect
to the liability assumed by €EEE cach Party hereunder.
The limits of insurance shall not be less than $1,000,000
each occurrence and $2,000,000 general aggregate limit.

5.6.1.3 Comprehensive automobile liability insurance
covering the ownership, operation and maintenance of all
owned, non-owned and hired motor vehicles with limits of
not less than $1,000,000 per occurrence for bodily injury
and property damage.

5.6.1.4 Umbrella/Excess Liability insurance in an amount
of $10,006;000 $4.000,000 excess of Commercial General
Liability insurance specified above. These limits may be
obtained through any combination of primary and excess or
umbrella liability insurance so long as the total limit is

$1H-000.600 $5.000,000.

5.6.1.5 “All Risk” Property coverage on a full replacement
cost basis insuring all of CEEC-a Party's personal property
situated on or within the premises. CEEC—may—elect—to
t E L . Tupt Rtngent busiiess
Eii i ] 1;2 ) i : 7 '

5.60.2 €ELEC-Each Party shall provide certificate(s) of insurance
evidencing coverage, and annually thereafter within ten (10)
calendar days of renewal of any coverage maintained pursuant to
this Section. Such certificates shall (1) name Qwest the other Party
as an additional insured under commercial general liability
coverage as respects Qwests such other Party's interests; (2)
provide Qwest the other Party thirty (30) calendar days prior
written notice of cancellation of, material change or exclusions in
the policy(s) to which certificate(s) relate; (3) indicate that
coverage is primary and not excess of, or contributory with, any
other valid and collectible insurance purchased by Gwest the other
Party; and (4) provide severability of interest/cross liability
coverage.
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¢)  Owest Position

155. AT&T states that its language is intended to make clear that a CLEC
affiliate captive insurance company may be used to provide coverage. AT&T's proposed
modification does not state this, so it cannot be accepted as written. Moreover, no
general provision of the kind AT&T proposes will be acceptable because not all CLECs
offer the financial resources that this provision presupposes.

156. In Section 5.6.1.3, AT&T suggests changing the word "Comprehensive”
to "Business." Qwest agrees with this proposal.

157. In Section 5.6.1.5, AT&T struck the sentence excluding liability for loss
of profit or business revenues for service interruption. Qwest concurs that this exclusion
is addressed elsewhere in the Agreement (in the Limitation of Liability section, not the
Indemnification section as AT&T states). Accordingly, Qwest proposes citing to the
Limitation of Liability provision so that the source of the limitation is clear.

158. AT&T also proposes modifications of Section 5.6.2 which it states
"provide further clarification." First, AT&T proposes a slight revision of the contract
language regarding the date for providing a certificate of insurance; this revision i1s
acceptable to Qwest. AT&T also suggests modification of the language naming Qwest as
an additional insured, rather than stating that Qwest is an additional insured "as respects
Qwest's interests". AT&T proposes that Qwest is an additional insured "as respects
Hability arising from CLEC's operations for which CLEC has legally assumed
responsibility herein”. This change is acceptable to Qwest.

159. Finally, AT&T suggests modification of Section 5.6.2, (3) and (4). These
suggestions cannot be accepted as presented by AT&T. The obligations regarding
primary insurance and severability of interest/cross liability insurance should not be
limited to commercial general liability insurance, which is the only policy under which
Qwest is a named additional insured. Qwest therefore proposes revision of the AT&T
proposals with respect to Section 5.6.2, (3) and (4).

160.  Asrevised, the insurance revisions would appear as follows:

5.6.1 CLEC shall at all times during the term of this Agreement,
at its own cost and expense, carry and maintain the insurance

coverage listed below with insurers having a "Best's" rating of
B+XIIL

5.6.1.1 Workers' Compensation with statutory limits
as required in the state of operation and Employers'
Liability insurance with limits of not less than $100,000
each accident.

56.1.2 Commercial General Liability insurance

covering claims for bodily injury, death, personal injury or
property damage occurring or arising out of the use or
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occupancy of the Premises, including coverage for
independent contractor’s protection (required if any work
will be subcontracted), Premises-operations, products
and/or completed operations and contractual liability with
respect to the liability assumed by CLEC hereunder. The
limits of insurance shall not be less than $1,000,000 each
occurrence and 52,000,000 general aggregate limit.

5.6.13 Business automobile liability insurance
covering the ownership, operation and maintenance of all
owned, non-owned and hired motor vehicles with limits of
not less than $1,000,000 per occurrence for bodily injury
and property damage.

5.6.1.4 Umbrella/Excess Liability insurance in an
amount of $10,000,000 excess of Commercial General
Liability insurance specified above. These limits may be
obtained through any combination of primary and excess or
umbrella liability insurance so long as the total limit is
$11,000,000.

5.6.1.5 “All Risk™ Property coverage on a full
replacement cost basis insuring all of CLEC personal
property situated on or within the Premises. CLEC may
elect to purchase business interruption and contingent
business interruption insurance. As provided in Section 5.8
of this Agreement, Qwest has no liability for loss of profit
or revenues should an interruption of service occur.

5.6.2 CLEC shall provide certificate(s) of insurance
evidencing coverage, and thereafter prior to the renewal of
any coverage maintained pursuant to this Section. Such
certificates shall (1) name Qwest as an additional insured
under commercial general liability coverage as respects
liability arising from CLEC's operations for which CLEC
has legally assumed responsibility herein; (2) provide
Qwest thirty (30) calendar days prior written notice of
cancellation of, material change or exclusions in the
policy(s} to which certificate(s) relate; (3) indicate that, to
the extent Qwest is an additional insured, coverage is
primary and not excess of, or contributory with, any other
valid and collectible insurance purchased by Qwest; and (4)
acknowledge severability of interest/cross liability
coverage for those policies under which Qwest is an
additional insured.
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Section 5.7 — Force Majeure

a) AT&T Position’®

161.  AT&T believes “equipment failure” should be stricken from this clause.

5.7.1 Neither Party shall be liable for any delay or failure in
performance of any part of this Agreement from any cause beyond
its control and without its fault or negligence including, without
limitation, acts of nature, acts of civil or military aathority,
government regulations, embargoes, epidemics, terrorist acts, riots,
insurrections, fires, explosions, earthquakes, nuclear accidents,
floods, work stoppages, equipment—failure—power blackouts,
volcanic action, other major environmental disturbances, unusually
severe weather conditions, inability to secure products or services
of other persons or transportation facilities or acts or omissions of
transportation carriers (collectively, a “Force Majeure Event”).
The Party affected by a Force Majeure Event shall give prompt
notice to the other Party, shall be excused from performance of its
obligations hereunder on a day to day basis to the extent those
obligations are prevented by the Force Majeure Event, and shall
use reasonable efforts to remove or mitigate the Force Majeure
Event. In the event of a labor dispute or strike the Parties agree to
provide service to each other at a level equivalent to the level they
provide themselves.

b) Owest Position””

162. AT&T suggests removing the term "equipment failure” from the list of
events that make up a "Force Majeure Event”. Qwest is willing to eliminate that term
from Section 5.7 and revise the SGAT accordingly.

163.  WorldCom suggests that the SGAT’s Force Majeure provision should be
replaced entirely with language from WorldCom's "model interconnection agreement”.
WorldCom does not explain why its language is preferable to the language already in the
SGAT. WorldCom offers absolutely no comments on the SGAT language or
WorldCom's proposed language. Qwest believes that, absent a specific, articulated
reason, there is no reason to change the SGAT language.

164.  WorldCom's proposed [anguage is insufficient. WorldCom removes many
events from the list of actions constituting Force Majeure Events. AT&T does not think
they should be removed from the SGAT.

165. The SGAT requires "prompt notice" of any delay that is due to a Force
Majeure Event yet WorldCom's proposal contains no such requirement. The SGAT,

® AT&T Initiat Comments pg 29
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therefore, provides more protection to the party whose performance is not affected by a
Force Majeure Event. Further, WorldCom's proposal states that the due date for a party's
performance will be extended if "there is an excused delay” in performance; however,
WorldCom's proposal does not define the term "excused delay." Finally, WorldCom
proposes removing the SGAT's language requiring the parties to provide service to each
other at a level equivalent to the level they provide themselves in the event of a labor
dispute or strike and replacing it with a requirement for the "delaying Party" to perform
its obligations at a performance level no less than that which it uses for its own
operations. WorldCom has offered no reasons to replace the specific SGAT language
with its general language, and Qwest sees no reason to adopt the proposed replacement
language. Notably, AT&T does not believe this part of the SGAT should be altered.

166. In sum, Qwest is willing to modify Section 5.7 of the SGAT as follows in
accordance with AT&T's comments:

5.7.1 Neither Party shall be liable for any delay or failure in
performance of any part of this Agreement from any cause beyond
its contrel and without its fault or negligence including, without
limitation, acts of nature, acts of civil or military authority,
government regulations, embargoes, epidemics, terrorist acts, riots,
insurrections, fires, explosions, earthquakes, nuclear accidents,
floods, work stoppages, power blackouts, volcanic action, other
major environmental disturbances, unusually severe weather
conditions, inability to secure products or services of other persons
or transportation facilities or acts or omissions of transportation
carriers (collectively, a “Force Majeure Event”). The Party
affected by a Force Majeure Event shall give prompt notice to the
other Party, shall be excused from performance of its obligations
hereunder on a day to day basis to the extent those obligations are
prevented by the Force Majeure Event, and shall use reasonable
efforts to remove or mitigate the Force Majeure Event. In the
event of a labor dispute or strike the Parties agree to provide
service to ecach other at a level equivalent to the level they provide
themselves.

Section 5.8 — Limitation of Liability

2) WorldCom Position™

167. WorldCom states that Section 5.8 should also be reciprocal and suggest
adoption of their language found in exhibit MWS-1. WorldCom states that the SGAT is
a commercial contract between carriers not similar to a tarff in terms of liability as
suggested by Qwest,

% WorldCom Supplemental pg 19
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168. WorldCom also states that Qwest's section 5.8.2 is unconscionable and
should be replaced with WorldCom's proposed language.

169.  WorldCom further states that the cap in Section 5.8.3. may be acceptable
for an end user tariff but it is improper and inadeguate in this context.

170. WorldCom further staies that the exception in 5.8.4 is limited to only
willfu! or intentional misconduct and is therefore, improper as it is too limiting.

171.  WorldCom argues that the fraud provision is improper and any language
dealing with fraud is more properly contained in WorldCom’s 20.2 Revenue Protection
language.

b) Covad Position®'

172.  This particular provision limits Qwest’s liability to Covad for any Qwest
failure of performance/Qwest breach of the SGAT to “the total amount that is or would
have been charged to the other Party by such breaching Party for service(s) or function(s)
not performed or improperly performed, including without limitation direct damages for
loss of or damage to the CLEC’s collocated equipment located within collocation space.”

173. This provision is unfair and discriminates against CLECs by requiring
them to give up in advance an entire category of damages caused by Qwest’s breach of
the SGAT. Specifically, unlike the “damages” Qwest may sustain when a CLEC fails to
make payments under the SGAT, a CLEC incurs out of pocket losses, as well as damage
to its reputation and goodwill and lost profits every time Qwest breaches its obligations
under the SGAT.

¢) Owest Position

174.  WorldCom provides no comments regarding, or redline of, Qwest's SGAT
5.8, but submits competing language titled "Section 12, Limitation of Liability."
WorldCom's proposal excludes liability for consequential damages. WorldCom also
proposes "[a] Party's lost revenue caused by the other Party's breach of this Agreement
will not be considered consequential damages.” This proposed language is inappropriate
and unacceptable. First, lost revenues are plainly not in the nature of direct damages, but
are consequential or indirect damages. WorldCom provides no rationale at all for treating
Jost revenues as direct damages here.

175. WorldCom's proposal also is inconsistent with standard industry practices.
For example, SBC's "SGAT" language in Texas and Oklahoma and Verizon's agreements
in New York and Massachusetts exclude liability for lost revenues. As noted above,
AT&T concurs that neither party should be liable for the lost revenues of the other.

176. WorldCom also proposes that, notwithstanding the exclusion of
consequential damages, Qwest (but not the CLEC) should be liable for reasonably

5! Covad - Zulevic testimony pg 18
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foresecable damages resulting from the failure to provide or delay in providing services
under the Agreement. Put another way, WorldCom proposes that liability for
consequential damages be a unilateral obligation belonging only to the ILEC and not to
the CLEC. Again, WorldCom provides no rationale for such a one-sided provision,
which as noted above, is inconsistent with industry standards.

177. For these reasons, the proposed language presented by WorldCom cannot
be accepted.

Sections 5.8.1-5.8.3

a) AT&T Position™

178. AT&T addresses these issues together., AT&T has stricken the
exclusionary language in section 5.8.1 because it narrows liability so substantially as to
potentially make this clause meaningless.

179. The exclusionary language in section 5.8.1 relates directly to section 5.8.3.
In essence, section 5.8.3 states that instead of getting direct damages, the harmed party
gets a proportionate amount of the price of the service when there is a failure.

180. A CLEC that is damaged by Qwest’s provision of service (or failure to
provision service) should not be limited in its recovery of damages by the price of the
service. A CLEC will be damaged by Qwest’s failures to perform and Qwest must be
accountable.

181. To the extent that backsliding measures are put in place that require Qwest
to make payments for certain failures to perform, the langnage in section 5.8.3 could limit
the payout under the backsliding plan.

5.8.1 Except{forlosses—relatingto—or-arisingout-ofanyaet-or
underthis-Asereement—eEach Party shall be liable to the other for
direct damages for any loss, defect or equipment failure including
without limitation any penalty, reparation or liquidated damages
assessed by the Commission or under a Commission-ordered
agreement (including without limitation penalties or liquidated

damages assessed as a result of cable cuts), resulting from the
causing Party’s conduct or the conduct of its agents or contractors.

5.8.2 Neither Party shall be liable to the other for indirect,
incidental, consequential, or special damages, including (without
limitation) damages for lost profits, lost revenues, lost savings
suffered by the other Party regardless of the form of action,
whether in contract, warranty, strict liability, tort, including
(without limitation) negligence of any kind and regardless of

%2 AT&T Initial Comments Pgs 30-32
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whether the Parties know the possibility that such damages could
result. For purposes of this Section 5.8.2, amounts due and owing
to CLEC, or CLECs as a group, pursuani to any backsliding plan
applicable to this Aereement shall not be considered to be indirect,
incidental, consequential, or special damages.

b} Owest Position

182. AT&T and WorldCom each propose modifications to Qwest's SGAT
language for Section 5.8. The purpose of Section 5.8.3 is to capture the traditional tanff
limitation that limits liability to the cost of services that were not rendered or were
improperly rendered to the end user. AT&T expresses a concern that this limitation
could mean that recovery is disproportionate to potential damages. AT&T has the ability
to impose the same limits upon its own end users. Moreover, to the extent that AT&T
may be contractually exposed to liability beyond the cost of providing service, AT&T 1s
in the best position to identify that potential liability. If the changes AT&T proposes
were adopted, AT&T would not have appropriate incentives to protect itself against
potential liability to end users.

183. In order to clarify this limitation, Qwest has moved the basic limitation
contained in Section 5.8.3 to 5.8.1 and deleted the language relating to hability for direct
damages. For those losses not addressed by the basic limitation contained in the revised
Section 5.8.1, Qwest proposes further clarification of the provision by means of an
additional liability cap. All of the provisions of Section 5.8.1 are reciprocal.

184. Regarding the AT&T concemn that Section 5.8 of Qwest's SGAT might
limit Qwest's liability under a "backsliding" plan that requires Qwest to make payments
for certain "failures to perform”, AT&T acknowledges that this issue "may need to be
revisited after the Commission adopts a backsliding plan." Unless and until such a plan
is adopted, the language proposed by AT&T is premature and renders the limitation of
liability provision unclear. AT&T's suggestion regarding Section 5.8.2 should not be
adopted.

185. Qwest proposed the following changes:
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Section 5.8.2

5.8.1, Each Party’s liability to the other Party for any loss relating
to or arising out of any act or omission in its performance under
this Agreement, whether in contract, warranty, strict liability, or
tort, including (without limitation) negligence of any kind, shall be
limited to the total amount that is or would have been charged to
the other Party by such breaching Party for the service(s) or
function{s) not performed or improperly performed. Each Party's
liability to the other Party for any other losses shail be limited to
the total amounts charged to CLEC under this Agreement during
the contract year in which the cause accrues or arises.

186. Qwest also proposes that Section 5.8.2, the standard exclusion for
consequential damages, remain unchanged:

582

Neither Party shall be liable to the other for indirect, incidental,

consequential, or special damages, including (without limitation) damages
for lost profits, lost revenues, lost savings suffered by the other Party
regardless of the form of action, whether in contract, warranty, strict
liability, tort, including (without limitation) negligence of any kind and
regardless of whether the Parties know the possibility that such damages
could result.

187.  As noted above, the substance of Section 5.8.3 is moved to Section 5.8.1.
However, the last clause, governing liability for direct damage to collocated equipment,
is deleted for the sake of clarty and consistency.

Section 5.8.4

a) AT&T Position®

188. AT&T has proposed changes to section 5.8.4 that includes appropriate
carve-outs to the limitation of liability, Qwest’s liability/accountability under this SGAT
is directly tied to Qwest’s section 271 application because sufficiently high liability and
accountability are the only way to continue to insure that Qwest will perform its
contractual {and statutory) obligations once its section 271 application is approved.

5.8.3 Nothing contained in this Section shall limit either Party’s
liability to the other for (i) wiliful or intentional misconduct
mcluding gross negligence) or (i1) bodily injury, death or damage
to tangible real or tangible personal property proximately caused
by such Party’s negligent act or omisston or that of their respective

agents, subcontractors or employees.

¥ AT&T Initial Comments pgs 31-32
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b) OQwest Comments®’

189. Regarding AT&T’s proposed revisions to Section 5.8.4, which provides an
exception to the limitation of liability for willful or intentional misconduct, AT&T
suggests that the exception be expanded to include gross negligence, not merely wiliful
and intentional misconduct, and that it also include "bodily injury, death or damage to
tangible real or tangible personal property caused by such Party's negligent act or
omission or that of their [sic] respective agents, subcontractors or employees," AT&T's
suggested modifications reflect a misunderstanding of the purpose of the exception.
"Willful and intentional misconduct” is addressed because that is the standard exclusion
contained in the Parties’ tariffs. Qwest proposes that this language be revised to conform
more closely to the tariff. By contrast, the exclusion of liability for gross negligence 1s
inconsistent with most tariff exclusions.

190.  AT&T's second proposed modification of Section 5.8.4 has the potential
effect of altering State law. Section 5.8.2 excludes liability for consequential damages,
an exclusion with which AT&T agrees. AT&T's proposed inclusion of liability for
bodily injury or death or for damage to tangible property amounts to a contractual
provision stating that these types of losses constitute "direct damages"” under the SGAT,
and that liability for these damages is not limited by Section 5.8.1. Moreover, AT&T has

provided no basis for excluding such damages from the general limitations of Section
5.8.1.

191.  As noted above, Qwest proposes that Section 5.8.4 be slightly modified to
conform to existing tariff language:

5.8.4. Nothing contained in this Section 5.8 shall limit either
Party’s liability to the other for willful misconduct.

Section 5.8.5

a) Owest Position

192.  Qwest proposes that Section 5.8.5 be modified to clarify that the limitation
of liability provisions are not intended to alter the Parties’ obligations under the
Agreement's payment provisions. This 1s a Qwest proposal, neither WorldCom nor
AT&T offered specific comments on this section.

5.8.5 Nothing contained in this Section 5.8 shall limit either
Party’s obligations of indemnification specified in Section 5.9 of
this Agreement, nor shall this Section 5.8 limit a Party's liabulity
for failing to make any payment due under this Agrcement.

M Qwest Rebuttal pgs 44-45
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Section 5.8.6

a) AT&T Position™

193. The AT&T proposed changes to section 5.8.6 are intended to make Qwest
responsible for its conduct. With respect to fraud, Qwest only wants to be liable if
Qwest’s conduct is intentional or grossly negligent, placing the risk of other Qwest faults
on the CLEC. There is no reason why a CLEC should bear the responsibility for frand
where Qwest is responsible, for whatever reason.

5.8.6 CLEC is liable for all frand associated with service to its end-
users and accounts. Qwest takes no responsibility, will not
investigate, and will make no adjustments to CLEC’s account in
cases of fraud unless Qwest is responsible for such fraud, whether
is the result of any intentional act_of Qwest,~e¥ gross negligence of
Qwest, _or otherwise. Notwithstanding the above, if Qwest
becomes aware of potential fraud with respect to CLLEC’s accounts,
Qwest will promptly inform CLEC and, at the direction of CLEC,
take reasonable action to mitigate the fraud where such action is
possible.

b) Owest Position®®

194, AT&T misunderstands this provision, which is intended to specify
Qwest's duty to investigate fraud without altering the general limitations of liability set
forth in Section 5.8.

195. Qwest proposes two changes to Section 5.8.6 in order to render the
provision consistent with existing tariff provisions and to clarify the Parties' respective
responsibilities for costs incurred:

5.8.6 CLEC is liable for all fraud associated with service to its
end-users and accounts. Qwest takes no responsibility, will not
investigate, and will make no adjustments to CLEC’s account in
cases of fraud unless such fraud is the result of any intentional act
of Qwest., Notwithstanding the above, if Qwest becomes aware of
potential fraud with respect to CLEC’s accounts, Qwest will
promptly inform CLEC and, at the direction and sole cost of
CLEC, take reasonable action to mitigate the frand where such
action is possible. ¥

¥ AT&T Initial Comments pg 32
% Qwest rebuttal pg 45
¥ Qwest Rebuttal pg 49
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Section 5.9 — Indemnity

196.  AT&T and Qwest both addressed Section 5.9 in-depth in initial comments,
rebuttal and supplemental testimony, It is not always clear what comments are meant to
replace previous wording and what comments are additions. For that reason, section 5.9
provides a chronology showing all comments. This Section also uses a different layout to
accommodate the series of comments. Rather than address all party’s positions within a
subsection, the report groups comments by company and document,

AT&T Initial Comments- May 3, 2001

Qwest Affidavit- May 11, 2001

Qwest Errata Rebuttal Affidavit- May 15, 2001
AT&T Supplemental response- May 25, 2001

a) AT&T Position — Supplemental Response™

197.  AT&T's supplemental response to Qwest’s supplemental filing takes the
following position. In AT&T’s initial comments filed on May 3, 2001, AT&T proposed
changes to the language in Section 5.9 and its subsections. AT&T takes exception with
Qwest's assertion that its proposed indemnification language is “standard.” AT&T, and
likely others, do not consider Qwest’s indemnities standard.

198. The following is language that is generally in AT&T’s interconnection
agreements with Qwest:*

12,1  Notwithstanding any limitations in remedies contained in
this Agreement, each Party (the "Indemmifying Party"} will
indemnify and hold harmless the other Party ("Indemnified Party")
from and against any loss, cost, claim, liability, damage and
expense (including reasonable attorney's fees) to third parties,
relating to or arising out of the libel, slander, invasion of privacy,
personal injury or death, propetty damage, misappropriation of a
name or likeness, negligence or willful misconduct by the
Indemnifying Party, its employees, agents or contractors in the
performance of this Agreement or the failure of the Indemnifying
Party to perform its obligations under this Agreement. In addition,
the Indemnifying Party will, to the extent of its obligations to
indemnify hereunder, defend any action or suit brought by a third
party against the Indemnified Party.”

¥ AT&T Supplemental pg 7

* This provision was taken from the Colorado interconnection agreement with Qwest. This provision (or a
very similar provision) is contained in all of the AT&T Interconnection Agreements with Qwest. None of
the AT&T/Qwest Interconnection Agreements contain the limitations on the indemmification duty that
Qwest seeks to impose in the SGAT.

* Three of the AT&T/Qwest interconnection agreements (Arizona, South Dakota and Utah) have a
provision here that addresses third party intellectual property as follows (or similar to the following):
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12.2  The Indemnified Party will notify the Indemnifying Party
promptly in writing of any written claim, lawsuit or demand by
third parties for which the Indemnified Party alleges that the
Indemnifying Party is responsible under this Section 12 and tender
the defense of such claim, lawsuit or demand to the Indemnifying
Party. Failure to so notify the Indemnifying Party shall not relieve
the Indemnifying Party of any liability that the Indemnifying Party
might have, except to the extent that such failure prejudices the
Indemnifying Party’s ability to defend such claim.

12.3 The Indemmfied Party also will cooperate in every
reasonable manner with the defense or settlement of such claim,
demand or lawsuit. The Indemmifying Party shall keep the
Indemnified Party reasonably and timely apprised of the status of
the claim, demand or lawsuit. The Indemnified Party shall have
the right to retain its own counsel, including in-house counsel, at
its expense, and participate in, but not direct, the defense;
provided, however, that if there are reasonable defenses in addition
to those asserted by the Indemnifying Party, the Indemnified Party
and its counsel may raise and direct such defenses, which shall be
at the expense of the Indemnifying Party.

12.4 The Indemnifying Party will not be liable under this
Section 12 for settlements or compromises by the Indemnified
Party of any claim, demand or lawsnit unless the Indemnifying
Party has approved the settlement or compromise in advance or
unless the defense of the claim, demand or lawsuit has been
tendered to the Indemnifying Party in writing and the
Indemnifying Party has failed to timely undertake the defense. In
no event shall the Indemnifying Party settle or consent to any
judgment pertaining to any such action without the prior written
consent of the Indemnified Party.

AT&T proposes that Qwest adopt the above indemnity provisions.

h) AT&T - Initial Position

199. 1t is a matter of making Qwest accountable for its conduct to insure
performance and deter backsliding. The SGAT needs to have a collection of provisions

If, after the Party providing access under this Agreement gives written notice to the other Party pursuant
to Section 5.1, the other Party fails to obtain a license or permission for access or use of Third Party
Intellectual Property, the Party providing access shall have no indemnification obligation hereunder for
any loss, cost, claim, liability, damage and expense, including reasonable attorney’s fees, to third parties,
relating to or arising out of the fatlure of the other Party to obtain such license or permission.
This language is not appropriate and should not be an issue today because of the FCC’s Intellectual Property
Order released on April 27, 2000. Please see AT&T s comments to Section 5.10 of the SGAT where AT&T
explains the ntellectual Property Order.
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dealing with liability, indemnification and liquidated damages with a level of exposure
that is sufficient to incent Qwest to perform. That is the purpose behind all of AT&T’s
proposed changes to section 3.9.

<91 Wi hied Jaims.thePart

5.9.1.1 Except as otherwise provided in Section 5.10for—claims

other Party-to-the-eneParty; each of the Parties agrees to release,
indemnify, defend and hold harmless the other Party and each of
its officers, directors, employees and agents (each an
“Indemnitee™) from and against and in respect of any loss, debt,
liability, damage, obligation, claim, demand, judgment or
settlement of any nature or kind, known or unknown, liquidated or
unliquidated including, but not limited to, reasonable costs and
expenses _(attorneys’ fees,_accounting fees, or other) whether
suffered, made, instituted, or asserted by any other Party or person,
for (1} invasion of privacy, (ii) personal injury to or death of any
person or persons, or for loss, damage to, or destruction of property
or the environment, whether or not owned by others, resulting from
the indemnifying Party’s performance, breach of applicable law, or
status of its employees, agents and subcontractors,; or (i} for
breach of or failure to perform under this Agreement, regardless of
the form of action, or (iv) for actual or alleged infringement of any
patent. copyright, trademark, service mark, trade name, trade dress,
trade secret or any other intellectual property right, now known or
later developed. to the extent that such claim or action arises from
CLEC or CLEC’s customer’s use of the services provided under

this Agreement.

Section 5.9.1.2"

200. Section 5.9.1.2 is confusingly worded, but seems to indicate that if, for
example, a CLEC customer has a claim based on defective or faulty service that was
ultimately provided by Qwest on its facilities, Qwest will not indemnify the CLEC unless
Qwest’s conduct is shown to be “intentional and malicious.”

201.  First, if Qwest provides faulty service, Qwest should be responsible. If a
CLEC has to pay a claim to its customer because of Qwest’s failure, Qwest should
indemnify the CLEC. Second, it is very difficult to prove “intentional and malicious
misconduct”

204,  Qwest must be accountable and section 5.9.1.2 should be deleted.

" AT&T Initial Comments pg 34
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Section 5.9.1.3%2

202.  Section 5.9.1.3 is confusingly worded. It is not clear what *based on the
content of a transmission” means or why this carve-out is necessary.

Section 5.9.1.4%°

203. The only function this section seems to perform is to further define when
Qwest will not have liability for its failures that impact CLEC customers. Since section
5.9.1.4 deals directly with the previous sections AT&T has proposed deleting (sections
5.9.1.2 and 5.9.1.3) this section should be deleted as well.

9‘3 ATE&ET Initial Comments pg 34
» AT&T Initial Comments pg 34
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Section 5.9.2°*

204, AT&T’s comments in section 5.9.2 are intended to clarify and address
certain matters that may occur in the process of handling an indemnified claim.

5.9.2 The indemnification provided herein shall be conditioned upon:

59.2.1 The indemnified Party shall promptly notify the
indemnifying Party of any action taken against the indemnified
Party relating to the indemnification. Failure to so notify the
indemnifying Party shall not relieve the indemnifying Party of any
ligbility that the indemnifying Party might have, except to the
extent that such failure prejudices the indemnifying Party’s ability
to defend such claim.

5.9.2.2 If the indemnifying Party wishes to defend against such
action, it shall give written notice to the indemnified party of
acceptance of the defense of such action. In such event, Fthe
indemnifying Party shall have sole authority to defend any such
action, including the selection of legal counsel, and the
indemnified Party may engage separate legal counsel only at its
sole cost and expense. In the event that the indemnifying Party
does not accept the defense of an action, the indemmnified Party
shall have the right to employ counsel for such defense at the
expense of the indemnifying Party. Each Party agrees to cogperate
and to cause its emplovees and agents to cooperate with the other
Party in the defense of any such action and the relevant records of
each Party shall be available to the other Party with respect to any
such defense.

5.9.2.3 In no event shall the indemnifying Party settle or consent to
any judgment pertaining to any such action without the prior
written consent of the indemmified Party. In the event the
indemnnified Party withholds such consent, the indemnified Party
may, at its cost, take over such defense, provided that, in such
event, the indemnifving Party shall not be responsible for, nor shall
it be obligated to indemnify the relevant indemnified party against,
any cost or liability in excess of such refused compromise or
settlement.

a) Owest Position- Supplemental Affidavit

206. Qwest points out that the Arizona Commission has approved the language
of Section 5.9 in interconnection agreements, and commissions in other states have
approved 1t as well. Qwest provides a description of the general intent of the subsections

** AT&T Initial Comments pg 33
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with 5.9. These descriptions are not repeated in this report. This report section notes
Qwest comments regarding the AT&T position.

Section 5.9.1.2

207. AT&T argues that Qwest should have an obligation to cover any claim
from its end users that results from faulty Qwest service. This request goes far beyond
standard indemnifications provided in the service industry. AT&T is responsible for its
business relationships with its end users and should cover any concems that it has over
liability through the contracts that it has with its end users.

Section 5.9,1.4

208. Regarding 5.9.1.4, Qwest states that the language is not intended to
modify substantively the rights and obligations set out in Sections 5.9.1.1 through 5.9.1.3.

209, Qwest does not propose alternative language in the May 11 supplemental
affidavit.

a) Owest Errata Rebuttal Position”

210. Qwest addresses AT&T’s proposed revision of Section 5.9.1.1, the
deletion of Sections 5.9.1.2, 5.9.1.3, and 5.9.1.4 and modification of Section 5.9.2.

211, Qwest states that the intent of AT&T's proposed changes to the
indemnification section are to expose Qwest to more liability because otherwise "there
will be little incentive left to insure Qwest's performance of interconnection agreements."
Qwest argues this is not an appropriate standard for evaluating SGAT indemnification
provisions. The indemmification provision of the SGAT should be aimed at reflecting
standard practices within the telecommunications industry.

212.  Regarding the proposed striking of the first clause of 5.9.1.1 on the ground
that "there is no basis to exclude CLEC customer claims for which Qwest 1s responsible”,
the language that AT&T has deleted does not exclude CLEC customer claims for which
Qwest is responsible. Nevertheless, Qwest can agree to this SGAT modification; Section
5.9.1.2 specifically addresses end user claims. AT&T also adds language stating,
"Except as otherwise provided in Section 5.10 . . .." This addition is unnecessary. SGAT
Section 5.10 is the Intellectual Property section of the SGAT, and as is discussed below,
indemnification is not appropriate in that context. Qwest also accepts proposed
modification to the provision relating to attorneys' fees with the exception of the
unexplained and unnecessary reference to "accounting fees."

213. Regarding the AT&T proposed inclusion of a phrase in Section 5.9.1.1,
"or the environment", this could potentially vastly expand the parties' environmental
liability. Environmental liability issues are addressed specifically in SGAT Section 5.20,

** Qwest Rebuttal pgs 49-55
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and should not be addressed in Section 5.9. On the other hand, AT&T's addition of the
words "for breach of" appears to clarify the SGAT and can be adopted.

214. Regarding the 5.9.1.1 unilateral provision indemnifying CLEC for
infringement issues that arise out of the CLEC's or its customer's use of services provided
under the agreement, this provision would dramatically alter, in a one-sided manner, the
intellectual property rights and obligations of the parties and cannot be accepted.

215. To further clarify Section 5.9.1.1, Qwest proposes additional language,
consistent with the limitations of liability contained in Section 5.8, regarding the limits of
each Party’s indemnification obligations under Section 5.9.1.1.

216. On the AT&T concem that 59.1.2 does not sufficiently hold Qwest
"accountable", Qwest notes that it is inappropriate for AT&T to use general provisions
{such as indemmification language), which should reflect commercial practices, simply as
a means of exposing Qwest to greater potential liability.  Qwest proposes a complete
revision of Section 5.9.1.2 to clarify its intent.

217.  AT&T also proposes the deletion of Section 5.9.1.3 (relating to claims
based on the content of a transmission). Assuming that Section 5.9.2 as revised is
adopted, Qwest can agree to the deletion of Section 5.9.1.3.

218. AT&T further proposes the deletion of Section 5.9.1.4. The language
could be clarified, and Qwest proposes a complete revision of Section 5.9.1.4 for that

purpose.

219. Finally, regarding AT&T suggested modifications of Section 5.9.2, the
AT&T language spells out how the matter is to be addressed if the indemnifying party
chooses not to defend the action. This additional language in Section 5.9.2.2 is
acceptable to Qwest. AT&T also adds language regarding the circumstance in which the
indemnified Party withholds consent from a settlement. This additional language also
appears reasonable and may be accepted.

220. Qwest then responds to the WorldCom suggested changes. Regarding the
WorldCom contention that Qwest's indemnification language is "too generous for Qwest.
.7, Qwest states that this is incorrect and the indemnification language is reciprocal and
benefits both Parties. Moreover, the general indemnification language (Section 5.9.1.1)
provides indemnification where the cause of the claim is the indemnifying Party's failure
to perform under the Agreement. Section 5.9.1.2 creates an exception to 5.9.1.1,
specifically requiring the Parties to indemnify each other for claims made by their end
users -- regardless of fault -- unless the indemnifying Party's willful misconduct is the
cause. This is an exception to the general rule of 5.9.1.1.

221. WorldCom's suggested language regarding indemnification is generally

consistent with Qwest's SGAT language and no additiona! meodifications of Qwest’s
SGAT langnage regarding indemmnification need be considered.
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222. The following is the proposed language for Qwest's SGAT 5.9.1 and 5.9.2
noted above:

5.9.1 The Partics agree that the following constitute the sole
indemnification obligations between and among the Parties:

59.1.1 Each of the Parties agrees to release,
indemnify, defend and hold harmless the other Party and
each of its officers, direciors, employees and agents (each
an “Indemnitee”™) from and against and in respect of any
loss, debt, liability, damage, obligation, claim, demand,
judgment or settlement of any nature or kind, known or
unknown, liquidated or unliquidated including, but not
limited to, reasonable costs and expenses (including
attorneys’ fees), whether suffered, made, instituted, or
asserted by any person or entity, for invasion of privacy,
bodily injury or death of any person or persons, or for loss,
damage to, or destruction of tangible property, whether or
not owned by others, up to the total amount that is or would
have been charged for services not performed or
improperly performed, resulting from the Indemnifying
Party’s breach of or faillure to perform under this
Agreement, regardless of the form of action, whether in
contract, warranty, strict liability, or tort.including (without
limitation) negligence of any kind.

5912 In the case of a loss alleged or incurred by
an end user of either Party, the Party whose end user
alleged or incurred such loss {Indemnifying Party) shall
defend and indemnify the other Party (Indemnified Party)
against any and all such claims or loss by its end users
regardless of whether the underlying service was provided
or unbundled element was provisioned by the Indemnified
Party, unless the loss was caused by the willful misconduct
of the (Indemnified) Party.

5.9.1.3 Delete

5914 For purposes of Section 5.9.1.2, where the
Parties have agreed to provision line sharing using a POTS
splitter: "end wser" means the DSL provider's end user for
¢laims relating to DSL and the voice service provider's end
user for claims relating to voice service.

5.9.2 The indemnification provided herein shall be
conditioned upon:
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59.2.1 The Indemnified Party shall
promptly notify the Indemnifying Party of any
action taken against the Indemnified Party relating
to the indemnification. Failure to so notify the
Indemnifying Party shall not reheve the
Indemnifying Party of any liability that the
Indemmnifying Party might have, except to the extent
that such failure prejudices the Indemnifying
Party’s ability to defend such claim,

5922 If the Indemnifying Party wishes to
defend against such action, it shall give written
notice to the Indemmified Party of acceptance of the
defense of such action. In such event, the
Indemnifying Party shall have sole authority to
defend any such action, including the selection of
legal counsel, and the Indemmified Party may
engage separate legal counsel only at its sole cost
and expense. In the event that the Indemnifying
Party does not accept the defense of the action, the
Indemnified Party shall have the right to employ
counsel for such defense at the expense of the
Indemnifying Party. Each Party agrees to cooperate
with the other Party in the defense of any such
action and the relevant records of each Party shall
be available to the other Party with respect to any
such defense.

59.23 In no event shall the Indemnifying
Party settle or consent to any judgment pertaining to
any such action without the prior written consent of
the Indemnified Party. In the event the Indemmified
Party withholds consent, the Indemnified Party
may, at its cost, take over such defense, provided
that, in such event, the Indemnifying Party shall not
be responsible for, nor shall it be obligated to
indemnify the relevant Indemnified Party against,
any cost or liability in excess of such refused
comprontise ot settlement.

b) WorldCom Position®®

WorldCom suggest their indemnity language is standard indemmity
language and should be used in place of the Qwest language. WorldCom states (Jwest's
language is not standard and is heavily weighted in Qwest’s favor.

* WorldCom Supplemental pg 20
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224.  Section 5.9.1. excepts indemnity for claims made by end users of one
Party against the other Party based on defective or faulty services provided by the other
Party to the one Party. This exception only benefits Qwest as it provides essentially all
the services under the Agreement. Further, it allows Qwest to absolve itself of indemmity
responsibility resulting for claims that are the result of Qwest’s negligent or grossly
negligent conduct.

225.  Section 5.9.1.2 reinstates the Qwest indemnity obligation but only for
intentional and malicious conduct. The langnage continues to absolve Qwest for its
responsibility for negligent conduct. WorldCom states their language has each Party
indemnify the other for claims resulting from the other Party’s acts or omissions or the
failure to perform its obligations under the Agreement.

226. Section 5.9.1.3 is confusing and unnecessary and is already covered by the
WorldCom language.

227.  Section 5.9.1.4 1s nonstandard, confusing and unnecessary language that is
already covered by the WorldCom language. WorldCom's language that each Party
indemnifies the other for claims resulting from the acts or omissions of the Indemnifying
Party would cover this situation.

228.  WorldCom states that their language regarding notice, authority to defend
and settle is standard language, and more clearly written than that of the Qwest version 1n
5.9.2. WorldCom states “The Qwest language secems to contradict itself by first stating
that indemnification IS conditioned on prompt notice of claim by the indemnified Party
to the indemnifying Party, then stating that indemmification 1s NOT COMPLETELY
conditioned on such notice, but then again it IS conditioned to the extent the failure to
promptly notify prejudices the indemnitying Party's ability to defend the claim.”

Section 5.10 - Intellectual Property

a) AT&T Position”’

229. Qwest as the supplier of the technology should defend and indemnify the
CLEC from lawsuits against a CLEC claiming that the technology the CLEC is using
(and has been provided by Qwest) infringes on some third-party’s intellectual property
rights,

5.10.1 Each Party hereby grants to the other Party the limited,
personal and nonexclusive right and license to use its patents,
copyrights and trade secrets but only to the extent necessary to
implement this Agreement or specifically required by the then-
applicable federal and state rules and regulations relating to
Interconnection and access to telecommunications facilities and
services, and for no other purposes. Nothing in this Agreement

77 AT&T Initial Comments pg 36
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shall be construed as the grant to the other Party of any rights or
licenses to trademarks.

[

b) Qwest Position”®

230.  AT&T has suggested that Qwest should be required to indemnify CLECs
for infringing upon third party intellectual property nghts. In commercial agreements,
indemnification clauses are typically a negotiated term and, contrary to the assertion of
AT&T, there is no “customary” provision. Intellectual property issues are often totally
out of the control of the supplying party. Thus, the supplying party would be insuring
against an unknowable and uncontrollable risk if it offered indemmification for all
intellectual property claims. Such insurance may be available from Lloyds of London at
some (high) cost but should not be imposed on Qwest.

231. Regarding WorldCom's proposed Intellectual Property provision, the first
sentence in Section 10.1 essentially states the common law and is unnecessary. The
second sentence is substantially the same in scope as Paragraph 5.10.1 of the SGAT and
WorldCom has not presented any argument as to why its proposal is better. The final
portion of the paragraph is essentially dealing with the indemmification issue discussed
above with respect to AT&T"s proposal.”

232,  The WorldCom issues in Section 10.1.2 were discussed in connection with
AT&T’s proposed changes to 5.10.7 above.

233, Also, the WorldCom issues in Section 10.2 were discussed in connection
with the indemnification issue discussed above with respect to AT&T’s proposal.'”

* Qwest Rebuttal pgs 55-56
%/ Page 60 - Larry Brotherson Errata Rebuttal Affidavit
1%/ Page 60 - Larry Brotherson Emrata Rebuttal Affidavit
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Section 5.10.3

a) AT&T Position'"!

234, The proposed changes in section 5.10.3 proposed are intended to more
fully capture the FCC’s decision. This obligation 1s an ILEC obligation, not a CLEC
obligation, therefore this provision should not be reciprocal. It should apply to Qwest
only.

To the extent required under applicable federal and state res-law,
Qwest thePartyv—providing—aecess—shall use its best efforts to
provide all features and functionalities of the facilities, equipment
and services it provides under this Agreement and to obtain, from
its vendors who have licensed intellectual property rights to
Owestsueh—Party 1 connection with facilities and services
provided hercunder, licenses under such intellectual property rights
as necessary for CLECthe—eotherParty to use such facilities,
equipment and services as contemplated hereunder and at least in
the same manner as used by Qwest.

b) Owest Position'"

235.  Regarding the AT&T assertion that changes to Section 5.10.3 more fully
capture the FCC's decision on Intellectual Property rights, the FCC, in its order, made
certain determinations about facilities, equipment and services that an ILEC provides to a
CLEC.'®  The Intellectual Property Order specifically calls for the “best efforts”
standard set forth in Section 5.10.3 of the SGAT and provides other guidance. It also
states that this obligation is an ILEC obligation, not a CLEC obligation, and therefore this
provision should not be reciprocal. It should apply to Qwest only. The FCC determined
in its decision that the ILEC’s obligation is directly related to the ILEC’s duties under
Section 251(c)(3) of the Telecommunications Act of 1996. o4 Qwest agrees with this
latter point and will change the section accordingly.

236.  Qwest does not agree that the Intellectual Property Order specifically
requires Qwest to use best efforts to provide all features and functionalities. Qwest’s
position 1s that it provides that Qwest use best efforts to obtain Intellectual Property rights
for CLECs where Qwest has obtained its own license. AT&T's change in the second line
seems to go to Qwest's efforts in providing the services — not in obtaining Intellectual
Property licenses. AT&T's insertion at the end of the paragraph seems unnecessary.
Qwest is obligated to use best efforts to obtain licenses to the extent it has its own
licenses and the licenses relate to the Agreement. There is no reason to extend the

"7 AT&T Initial Corments pg 37

2 Qwest rebuttal pg 56

' Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket
No. 96-98, Memorandum Opinion and Order, FCC 00-139 (rel. April 27, 2000) (“Intellectual Property
Order”).

% tutellectual Property Order, 1 9.
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obligation to services outside the scope of the Agreement, as AT&T's addition appears (o
do.

Section 5.10.3.1

a) AT&T Position'™

237. The covenants and warranties called for in section 5.10.3.1 proposed by
AT&T are consistent with the FCC’s decision on inteliectual property and help to flesh
out the *best efforts” standard called for by the FCC. This language calls for assurances
from Qwest that it will not engage in behavior that interferes with the right of a CLEC to
use the intellectual property contained in facilities, equipment or services provided by
Qwest under this Agreement.

5.10.3.1. (Qwest _covenants that it will not enter into any
licensing apreements with respect to any Qwest facilities,
equipment or services, including software, that contain provisions
that would disqualify CLEC from using or interconnecting with
such facilities, equipment or services, including software, pursuant
to the terms of this Agreement. Qwest warrants and further
covenants that it has not and will not knowingly modify any
existing license agreements for any network facilibes, equipment
or services, including software, in whole or in part for the purpose
of disqualifying CLEC from using or interconnecting with such
facilities, equipment or services, including software, pursuant to
the terms of this Agreement. To the extent that providers of
facilities, eguipment, services or sofiware in Qwest’s network
provide Owest with indemmties covering intellectual property
liabilities and those indemnities allow a flow-through of protection
to third parties, Qwest shall flow those indemnity protections
through to CLEC.

b) Owest Position'®

238.  The proposed AT&T language calls for assurances from Qwest that it will
not engage in behavior that interferes with the right of a CLEC to use the intellectual
property contained in facilities, equipment or services provided by Qwest under this
Agreemert,

239, This clause is wholly unnecessary. The first two sentences state that
Qwest will not enter into an agreement that would, effectively, prevent 1t from
performing under this Agreement. It is unnecessary to specifically state all of the various
ways in which a party may breach an agreement and have that party specifically agree not
to do those things. The third sentenice concerns third party indemnities. While Qwest
may choose to negotiate for whatever indemnities it deems necessary or desirable in

"% AT&T Initial Comments pg 37
1% Qwest rebuttal pgs 57-58
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negotiations with its vendors, there is no need to tie Qwest’s hands in negotiations with
its vendors by requiring Qwest to obtain these “flow through” indemnities.

Section 5.10.3.2

a) AT&T Position 197

240. The indemnity proposed by AT&T in section 5.10.3.2 is important as a
method to enforce Qwest’s duty to obtain intellectual property rights to the facilities,
equipment and services Qwest provides to CLEC under this Agreement. If Qwest is held
accountable for failing to obtain all of the rights necessary, then Qwest will have a strong
incentive to perform.

5.10.3.2 Qwest shall indemnify and hold CLEC harmless
from and against any loss, cost, expense or liability arising out of a
claim that CLEC’s use, pursuant to the terms of this Agreement, of
any facilities, equipment, services or equipment (including
software) used by Qwest in the performance of this Agreement
infringes, misappropriates or otherwise violates the intellectual
property rights of any third party.

b) Qwest Position'"®

241. AT&T j)roposes an indemnity provision in its Section 5.10.3.2. Qwest’s
position on indemnification for intellectual property issues is covered above with respect
to Paragraph 5.10.2.

Section 5.10.7.

a) AT&T Pasition'”

242.  AT&T has stricken the first and last parts of section 5.10.7. Both
provisions overreach on what they ask of the CLEC. Simply put, each party should
simply adhere to applicable law and the ownership rights and infringement issues are
covered.

K4 »

International-Tne—Qwest-(the “Owner™—Qwest and CLEC each
recognizes that nothing contained in this Agreement is intended as
an assignment or grant to the otherCEEC of any nght, title or
interest in or to the Mtrademarks or service marks of the other (the
“Marks™) and that this Agreement does not confer any right or
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license to grant sublicenses or permission to third parties to use the
Marks of the other and is not assignable. Neither party EEECG-will
do meanything inconsistent with the other’sOwner’s ownership of
their respective Marks, and all rights, if any, that may be acquired
by use of the Marks shall inure to the benefit of the their respective
Oowners. The Parties shall comply will a]l applicable law
governing Marks worldwide and neither Party will infringe the

Marks of the other.—CEHEC—willneot—adept—use—(other—then—as

authorized-herein)register-or-seek-to-register-any-mark-anywhere

b) Owest Position

243.  AT&T has stricken the first and last parts of Section 5.10.7 and mn the
balance of the provision, AT&T makes the provision reciprocal.

The provisions objected to in this paragraph relate directly to mghts
granted by Qwest to CLECs to use the “Authorized Phrase” in paragraph 5.10.6. If
AT&T were agreeable to removing the ability of the CLEC to use the Authorized Phrase,
then its changes would be acceptable. Otherwise, the provisions of this paragraph are
necessary and reasonable to protect Qwest’s trademark rights especially in a situation,
such as this, where it has granted a right to use its name. Because the CLEC has not
granted reciprocal rights to use its trademarks, AT&T’s proposal to make this language
reciprocal is misguided.

Section 5.10.8

a) AT&T Position''®

244. AT&T has proposed a new section 5.10.8. This section calls for the
disclosure of certain information by Qwest to the ILEC regarding intellectual property.

5.10.7 For all intellectual property owned, controiled or licensed
by third parties associated with the unbundied network elements
provided by Owest under this Agrecment. either on the Effective
Date or at any time during the term of the Agreement, Qwest shall
promptly disclose to CLEC in writing (i) the name of the party
owning, controlling or licensing such intellectual property, (i) the
facilities or equipment associated with such intellectual property,
(iii) the nature of the intellectual property, and (iv) the relevant
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l

agreements or licenses governing Qwest’s use of the intellectual
property.  Within five (5) business days of a request by CLEC,
Qwest shall provide copies of any relevant agreements or licenses
governing Qwest’s use of the intellectual property to AT&T. To
the extent Qwest is prohibited by confidentiality or other
provisions of an agreement or license from disclosing to CLEC any
relevant agreement or license, Qwest shall immediately (1) disclose
so much of it as is not prohbited, and (ii) exercise best efforts to
canse the vendor, licensor or other beneficiary of the
confidentiality provisions to agree to disclosure of the remaining
portions under terms and conditions equivalent to those goveming
access by and disclosure to Qwest.

b) OQwest Position

245. This proposed AT&T section calls for the disclosure of certain
information by Qwest to the CLEC regarding intellectual property, The FCC calls for the
disclosure of this information and states that failure by the ILEC to make this disclosure
could constitute a violation of Sections 251(c)(1) and 251(c)(3).""

246. It is impossible for Qwest to know about all third party intellectual
property associated with unbundled network elements. Thus, the first sentence of the
proposed language is overreaching in reciting “all intellectual property owned, controlled
or licensed by third parties,” and should read “all intellectual property licensed by third
parties to Qwest”. Further, disclosure of all intellectual property license agreements
related to an unbundled network element may be burdensome, and this burden should
only be imposed on Qwest when and where there is a demonstrated need on the part of
the CLEC to have access to the agreements. Further, the five business day limitation
suggested by AT&T is arbitrary. Qwest suggests that a "reasonable period of time"
standard be applied. Qwest is also adding langnage to clarify that Qwest is not obligated
to disclose the existence of agreements where the terms of such agreements prohibit
disclosure of their existence. This is consistent with language proposed by AT&T
recognizing that cerfaln agreements may be subject to such restrictions and requiring
Qwest to use best efforts to negotiate with the other party to the agreement to allow
disclosure.''?

Section 5.11 — Warranties

a) AT&T Position'"

247. AT&T has proposed certain warranties in section 5.10 of the SGAT. To
be consistent with that proposed addition, AT&T has made the following change to
section 5.11.1

13
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"% Pages 59 & 60 - Larry Brotherson Errata Rebuttal Affidavit
"3 AT&T Initial Comments pg 40

72




5.11.1 Except as expressly set forth in netwithstandine any-other
provisienofthis agreement, the parties agree that neither party has

made, and that there does not exist, any warranty, express or
implied, including but not limited to warranties of merchantability
and fitness for a particular purpose and that all products and
services provided hereunder are provided “as is,” with all faults.

b) WorldCom Position'"*

248.  WorldCom proposes language for 5.11 “that is complete and appropriate”.
Under the nondiscrimination provisions of the Act, Qwest may not disclaim that the
services that it provides under the Act are identical to the services that it provides to
itself.

¢) Owest Position'"®

249,  Qwest's SGAT Section 5.11 disclaims express or implied warranties,
consistent with Article 2 of the Uniform Commercial Code. Qwest does not concur with
AT&T's proposed language for 5.10.3.1. However, the change proposed by AT&T will
ensure that, if the agreement contains -- or is later amended to contain -- any warranty
provision whatsoever, Section 5.11.1 will be consistent with that warranty. Accordingly,
Qwest accepts the change proposed by AT&T for Section 5.11.1.

250. WorldCom offers virtually no support for its proposal, other than to state
that Section 5.11 i1s "inadequate” and to contend that Qwest may not "disclaim"
performance standards. Of course, Section 5.11 is not intended to, and does not, disclaim
any performance standards.

251. WorldCom's proposed "warranty" langnage cannot be accepted, for
several reasons. First, each of the issues addressed by WorldCom -- the standards
applicable to interconnection, to UNEs, to ancillary services, and so forth -- is addressed
clsewhere in the SGAT. WorldCom should seek to address the applicable standards in
the context of the relevant portions of the SGAT. Addressing the standards in the context
of Section 5.11 of the SGAT is confusing.

252.  To the extent that WorldCom seeks to do something other than describe
the applicable standards for UNFEs and interconnection, then it becomes unclear what
WorldCom's intent actually is in their proposal.

253,  As Qwest has discussed in the context of other provisions of the SGAT,
there is no basis in law for the "warranty" provisions WorldCom proposes. WorldCom
misconstrues the proper standards for UNEs, interconnection, and the other services
provided. Qwest will not address these issues again in the present context. WorldCom's
language should be rejected because it is at best superfluous, and at worst inconsistent
with the other provisions of the SGAT.

" WorldCom Supplemental pg 22
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Section 5,12 — Assienment

a) AT&T Position''’

254, If Qwest seeks to assign its obligations under this Agreement to an
affiliate without CLEC’s consent (AT&T added the consent language because AT&T
believed that is what Qwest intended) then Qwest should remain responsible if that
affiliate fails to perform. In addition, AT&T struck the language prohibiting assignment
by CLEC to a CLEC affiliate.

255.  All CLECs have the right to pick and choose some or all of the terms of
existing intercohnection agreements under section 252(1) of the Act and section 1.8 of
this SGAT. The stricken language seems to infringe on that right.

5.12.1 Neither Party may assign or transfer (whether by operation
of law or otherwise) this Agreement (or any rights or obligations
hereunder) to a third party without the prior written consent of the
other Party. Notwithstanding the foregoing, either Party may
assign or transfer this Agreement to a corporate affiliate or an
entity under its common control_without the consent of the other
Party; provided that the performance of this Agreement by any
such assignee 15 guaranteed by the assignor. —hewever——sil-QJ:E-C—s

aﬁd-th*s—AgFeemeﬁt- Any attempted ass1gnment or transfer that 1s
not permitted is void ab initio. Without limiting the generality of

the foregoing, this Agreement shall be binding upon and shall
inure to the benefit of the Parties’ respective successors and
assigns.

b} Owest Position

256.  See discussion of Qwest position following 5.12.2

Section 5.12.2.

a) AT&T Position'’

257, AT&T has totally stricken section 5.12.2 for two reasons. First, this
provision negatively impacts a CLEC"s right to pick and choose under section 252(i) of
the Act. Second, even if one or more legal entitics merge, if they remain separate legal
entities with their own certificates, there is nothing under the law that would prevent each

"> AT&T Initial Comments pg 40
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from having its own interconnection agreement with different terms if that is what those
entities choose,

258. AT&T proposes the addition of a new section 5.12.2 dealing with the sale
of Qwest exchanges. This addition is warranted, as AT&T has seen Qwest sell many of
its exchanges during the term of its current interconnection agreements. The current
interconnection agreements with Qwest do not have sale of exchange provisions, and the
process occurred in a contentious and inefficient manner,

5.12.2 Transfer of all or Part of Qwest Telephone Operations. If
Qwest directly or indirectly (including without limitation through a
transfer of contrel or by operation of law) sells, exchanges, swaps,
assigns, or transfers ownership or control of ail or any portion of
Qwest’s telephone operations (any such transaction, a “Transfer”)
to any purchaser, operator or other transferee (a "Transferee"),
Qwest must:

a) obtain a written agreement from the Transferee, prior to the
Transfer (in form and substance reasonably satisfactory to
AT&T), that Transferee agrees to be bound by the interconnection
and intercarrier compensation obligations set forth in this
Agreement with respect to the portion of Qwest’s telephone
operations _so transferred, until an interconnection apreement
between CLEC and the Transferee becomes effective.

b) provide CLEC with prompt written notice of any agreement
or understanding relating to any proposed Transfer, and in any
event at least one hundred eighty (180) days prior written notice of
the completion of such Transfer;

c) use its best efforts to facilitate discussions between CLEC
and the Transferee with respect to Transferee’s assumption of
QOwest’s obligations pursuant to the terms of this Agreement;

d) serve CLEC with a copyv of any Transfer application or
other related regulatory documents associated with the Transfer
when filed with the Commission or the FCC;

e) not oppose CLEC’s intervention in any proceeding relating
to the Transfer; and not challenge the Commission’s authority in
any proceeding relating to the Transfer to hear the issue of whether
the Transferee should be required to adopt any or all of the terms
of this Agreement.
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b) Owest Position 118

259. Al Qwest comments regarding section 5.12 are shown here. Both
WorldCom and AT&T have addressed the Assignment provision. WorldCom in their
proposed Section 5.2 would impose a prohibition upon Qwest's subcontracting the
performance of any obligation without WorldCom's consent. This is a completely
unreasonable resiriction that would severely hamper Qwest's ability to perform under the
Agreement. Rather, as stated in the second sentence in that paragraph, when Qwest
subcontracts work it remains fully responsible under the Agreement, and that is the point.

260. If Qwest were to assign the Agreement to an affiliate, AT&T seeks to have
Qwest be the guarantor of the performance of the agreement by that affiliate. There are
no grounds for the blanket imposition of a guarantor role absent any indication that a
Qwest affiliate would be unable to perform. Given the magnitude of the obligations
under the Agreement, it is highly unlikely that an affiliate would agree to the assignment
if there were any significant risk that it could not perform.

261. AT&T protests Qwest's desire to have CLECs that are merged or
otherwise consolidated come under the terms of one Interconnection Agreement on two
bases: (1) AT&T believes it would abrogate the CLECs' Pick and Choose rights, and (2)
AT&T contends that the decision as to what kind of Interconnection Agreements the
consolidated companies have should be their decision. As to the first concern, Qwest
would agree to add a provision that nothing in this section is intended to restrict the
CLEC's rights to opt into Interconnection Agreements under § 252(i) of the Act. As to
the second concern, it is somewhat surprising given Qwest's and AT&T's expenience with
AT&T's acquisition of TCG, TCI and Media One.

262. AT&T proposes an additional scction aimed at the sale of Qwest's
exchanges. Far from the contentious, inefficient process that AT&T alleges occurred,
things went so smoothly that AT&T intervened in very few of the state commission
approval proceedings and withdrew from those in which it did intervene.

263. This limited AT&T role in the proceedings most likely occurred because
Qwest is aware of the CLECs' need for stability in their interconnection arrangements and
took this need into account in its sale of exchanges to Citizens. AT&T's Exhibit E was U
S WEST's (now Qwest's) notice to the CLECs of the sale of exchanges. As stated in that
notice, Citizens agreed to initiate negotiations for a new Interconnection Agreement prior
to close of the sale. If Citizens was unable to reach a successful agreement with the
CLEC, it agreed to be bound by Qwest's Interconnection Agreement for the term of that
Agreement. Indeed, Citizens and AT&T were able to successfully negotiate a new
Agreement long before the close of the sales.

264. The Qwest revised Section 12 would read as follows:

5.12.1 Neither Party may assign or transfer (whether by
operation of law or otherwise) this Agreement (or any rights or
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obligations hereunder) to a third party without the prior written
consent of the other Party. Notwithstanding the foregoing, either
Party may assign or transfer this Agreement to a corporate affiliate
or an entity under its common control; however, if CLEC’s
assignee or transferee has an Interconnection agreement with
Qwest, no assignment or transfer of this Agreement shall be
effective without the prior written consent of Qwest. Such consent
shall include appropriate resolutions of conflicts and discrepancies
between the assignee’s or transferee’s Interconnection agreement
and this Agreement. Any attempted assignment or fransfer that is
not permitted is void ab initio. Without limiting the generality of
the foregoing, this Agreement shall be binding upon and shall
inure to the benefit of the Parties’ respective successors and
assigns.

5.12.2 Without limiting the generality of the foregoing
subsection, any merger, dissolution, consolidation or other
reorganization of CLEC, or any sale, transfer, pledge or other
disposition by CLEC of securities representing more than fifty
percent (50%) of the securities entitled to vote in an election of
CLEC’s board of directors or other similar governing body, or any
sale, transfer, pledge or other disposition by CLEC of substantially
all of its assets, shall be deemed a transfer of control. If any entity,
other than CLEC, involved in such merger, dissolution,
consolidation, reorganization, sale, transfer, pledge or other
disposition of CLEC has an Interconnection agreement with
Qwest, the Parties agree that only one agreement, cither this
Agreement or the Interconnection agreement of the other entity,
will remain valid. All other Interconnection agreements will be
terminated. The Parties agree to work together to determine which
Interconnection agreement should remain valid and which should
terminate. In the event the Parties cannot reach agrecment on this
issue, the issue shall be resolved through the Dispute Resolution
process contained in this Agreement.

5.12.3 Nothing in this section is intended to restrict the CLEC's
rights to opt_into Interconnection Agreements under § 252(1) of the
Act.

Section 5.13 — Default

265.

No CLECs filed testimony regarding this issue. Qwest states that the

section should be retained.
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Section 5.14 — Disclaimer of Agency

266. No CLECs filed testimony regarding this issue. Qwest states that the
section should be retained.

Section 5.15 — Severabhility

a) Owest Position''®

267, Qwest starts by noting that WorldCom proposes language to replace
Section 5.15 of the SGAT, without explaining why the SGAT language should be
replaced or even explaining how its proposal differs from the SGAT language. Qwest
identifies WorldCom's proposed language as follows:

Section 29.  Severability

29.1 Subject to Section [2] of this Part A, if any part of this
Agreement is held to be invalid for any reason, such invalidity will
affect only the portion of this Agreement which is invalid. In all
other respects this Agreement will stand as if the invalid provision
had not been a part of it, and the remainder of this Agreement will
remain in full force and effect.

Qwest's SGAT language regarding severability states:

5.15.1 In the event that any one or more of the provisions
contained herein shall for any reason be held to be unenforceable
or invalid in any respect under law or regulation, the Parties will
negotiate in good faith for replacement language as set forth
herein. If any part of this Agreement s held to be invalid or
unenforceable for any reason, such invalidity or unenforceability
will affect only the portion of this Agreement which 1s invalid or
unenforceable. In all other respects, this Agreement will stand as if
such invalid or unenforceable provision had not been a part hereof,
and the remainder of this Agreement shall remain in full force and
effect.

268. Qwest sees the material difference as being WorldCom's omission of the
requirement that the parties negotiate a replacement provision for a provision that has
been declared invalid or unenforceable. Qwest agrees that it makes sense to include such
a provision. If a significant portion of the SGAT is declared invalid, it is in the parties'
mutual interest to negotiate a replacement provision. Qwest states that WorldCom
includes a renegotiation provision in its Section 2.2 titled "Regulatory Approvals,” but
that provision relates only to portions of the SGAT that are made unlawful because of a
change in the governing law. Qwest believes their SGAT language in Section 5.15.1 is
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broader and includes invalidation of a provision for any reason. WorldCom's proposed
language is unnecessarily narrow and it should be rejected.

Section 5.16 — Nondisclosure

a) AT&T Position'*

269. AT&T proposes additions to the language in section 5.16.1 to (1)
specifically identify a category of information that is very sensitive and requires
protection even if not marked and (2) to address the potential situation where one Party
fails to identify information as Proprictary at the time of disclosure or within 10 days
after an oral disclosure.

5.16.1 All information, including but not limited to specifications,
microfilm, photocopics, magnetic disks, magnetic tapes, drawings,
sketches, models, samples, tools, technical information, data,
emplovee records, maps, financial reports, and market data, (1)
furnished by one Party to the other Party dealing with business or
marketing plans, end user specific, facility specific, or usage
specific  information, other than end user information
communicated for the purpose of providing directory assistance or
publication of directory database, or (i1) in written, graphic,
electromagnetic, or other tangible form and marked at the time of
delivery as “Confidential” or “Proprietary”, or (iii) communicated
and declared to the receiving Party at the time of delivery, or by
written notice given to the receiving Party within ten (10) calendar
days after delivery, to be “Confidential” or “Proprietary”
(collectively referred to as “Proprietary Information™), shall remain
the property of the disclosing Party. A Party who receives
Proprietary Information via an oral communication may request
written confirmation that the material is Proprietary Information.
A Party who delivers Proprietary Information via an oral
communication may request writien confirmation that the Party
receiving the information understands that the material is
Proprietary Information. Each Party shall have the right to correct
an inadvertent failure to identify information as Proprietary
Information by giving written notification within thirty (30) days
afier the information is disclosed. The receiving Party shall, from
that time forward, treat such information as Proprietary
Information.
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by WorldCom Position'”!

270. Section 5.16 is inadequate and incomplete by not 1dentifying who can see
confidential or proprictary material as is discussed in WorldCom’s proposed language
addressing this matter.

c) _OQwest Position 122

271. The “business or marketing plan” wording is troublesome to Qwest for
several reasons. First, AT&T does not provide a definition of "business or marketing
plan." Second, Qwest wants to leave it up to the supplying party to mark such plans as
“confidential” or "proprietary”. If the supplying party inadvertently fails to mark the plan
"confidential" or "proprietary,” Section 5.16.1 states that a supplying party may designate
information as "confidential” or “proprietary” within ten days after disclosure of that
information,

272. Regarding AT&T's second proposed change to Section 5.16.1 which
would add a provision allowing a party that inadvertently discloses proprietary
information to correct that unintentional disclosure within thirty days, AT&T proposes
the language "to address the potential situation where one Party fails to identify
information as Proprietary at the time of disclosure or within 10 days after an oral
disclosure." AT&T Comments at 43-44 (emphasis added). Qwest believes the AT&T"s
proposal is based on a misreading of Section 5.16.1. The ten-day grace period does not
apply only to oral disclosures. It applies to "[a]ll information . . . (iii) communicated and
declared to the receiving Party at the time of delivery, or by written notice given to the
receiving Party within ten (10) calendar days after delivery, to be "Confidential" or
"Proprietary” . . .." The ten-day period is a reasonable amount of time to allow for
designation of information as "confidential" or "proprietary.” Qwest states that AT&T's
concerns are already adequately addressed by the SGAT.

Section 5.16.3

a) AT&T Position'>

273.  AT&T has proposed changes to section 5.16.3 to outline in greater detail
the protections that confidential information requires and certain circumstances where
confidential information may be disclosed.

5.16.3 In addition to any requirements imposed by Applicable
Law, including, but not limited to, 47 U.S.C. § 222, Eeach Party
shall keep all of the other Party’s Proprictary Information
confidential,—and shall use the other Party’s Propnetary
Information only for the purpose of performing under in
connection-with-this Agreement, shall disclose it to no one other
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than its emplovees having a need to know for the purpose of
performing under this Agreement, and shall safepuard it from
unauthorized use or disclosure with at least the same degree of care
with which the receiving Party safeguards its own Proprietary
Information.  If the receiving Party wishes to disclose the
disclosing Party’s Proprictary Information to a third party agent or
consultant, such disclosure must be mutually agreed to in writing
by the Parties to this Agreement, and the agent or consultant must
have executed a written agreement of non-disclosure and non-use
comparable in scope to the terms of this Section. Neither Party
shall use the other Party’s Proprietary Information for any other
purpose except upon such terms and conditions as may be agreed
upon between the Parties in writing,

b) Owest Position'**

274,  AT&T does not explain why it believes the changes are necessary. There
is no reason to adopt AT&T's proposed language as the SGAT already limits the use and
dissemination of proprietary information. The SGAT language is modeled upon Section
222 of the Act, 47 U.S.C. § 222, which contains Congress' express direction regarding
protection of customer and carrier information. AT&T provides no compelling reason to
modify SGAT 5.16.3.

Section 5.16.5

a) AT&T Position'>

275. AT&T has proposed an addition to section 5.16.5 that further explains that
confidential information may be disclosed for certain regulatory or enforcement
purposes, as long as the confidential information is protected.

5.16.5 Nothing herein is intended to prohibit a Party from
supplying factual information about its network and
Telecommunications Services on or connected to its network to
regulatory agencies including the Federal Communications
Commission and the Commission so long as any confidential
obligation is protected._In addition, either Party shall havg the right
to_disclose Proprictary Information to any mediator, arbitrator,
state or federal regulatory body, the Department of Justice or any
court in the conduct of any proceeding arising under or relating in
any way to this Agreement or the conduct of either Party in
connection with this Agreement, including without limitation the
approval of this Agreement, or in any proceedings conceming the
provision of interLATA services by Qwest that are or may be
required by the Act. The Parties agree to cooperate with each
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other in order to seek appropriate protection or treatment of such
Proprictary Information pursuant to an appropriate protective order
in any such proceeding,

b} Owest Position'*°

276. AT&T’s suggested change would broaden the SGAT provision that allows
a party to disclose factual information about its network and telecommunications services
on or connected to its network to regulatory agencies, as long as “any confidential
obligation is protected.” Qwest is willing to adopt AT&T's proposed changes and revise
Section 5.16.5 of the SGAT as follows:

5.16.5 Nothing herein is intended to prohibit a Party from
supplying factual information about its network and
Telecommunications Services on or connected to its network to
regulatory agencies including the Federal Communications
Commission and the Commission so long as any confidential
obligation is protected. In addition, either Parly shall have the
right to disclose Proprictary Information to any mediator,
arbitrator, state or federal regulatory body. the Department of
Justice or any court in the conduct of any proceeding arising under
or relating in any way to this Agreement or the conduct of either
Party in connection with this Agreement, including without
limitation the approval of this Agreement, or in any proceedings
concemning the provision of interLATA services by Qwest that are
or may be required by the Act. The Parties agree to cooperate with
each other in order to seek appropriate protection or treatment of
such Proprictary Information pursuant to an appropriate protective
order in anv such proceeding.

Section 5.16.7 (New Section proposed by AT&T)

a) AT&T Position'”’

277. AT&T proposes additional language dealing with forecasts in a new
section 5.16.7 of the SGAT to address certain concerns previously raised.

5.16.7 CLEC Forecasts

a) CLEC forecasts shall be Proprietary Information
and Owest may not distribute, disclose or reveal, in any
form. whether in aggregated, disaggregated, unattributed or
otherwise, CLEC forecasts other than as allowed and
described in subsections “b)” and “c)” below.
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b) Qwest may disclose, on a need to know basis only,
CLEC forecasts, to Qwest network and growth plannin

personnel responsible for ensuring that Qwest’s local
network can meet wholesale customer demand. In no case
shall the Qwest network and growth planning personnel
that have access to CLEC forecasts be involved in or
responsible for Qwest’s retail marketing, sales or strategic
planning.  Qwest will inform all network and planning
personnel with access to CLEC forecasts of the confidential
nature of such forecasts, and Qwest will have such
personnel sign non-disclosure agreements related thereto.
The non-disclosure agreements shall inform such personnel
that, upon threat of termination, they may not reveal or
discuss CLEC forecasts with those not authorized to
receive such information.

c) Qwest shall maintain CLEC forecasts in secure files
and locations such that access to the forecasts 1s limited to
the personnel designated in subsection “b)” above and such
that no other personnel have computer access to such
information.

b) Owest Position'*

278. The only rationale offered by AT&T for this new section is that forecasts
are "particularly sensitive” and that AT&T's proposed language addresses "certain
concerns” that CLECs have previously raised regarding forecasts. Those concemns have
been addressed. Section 7.2.2.8.12 of the SGAT addresses confidentiality of forecasts in
the interconnection context. Similarly, Section 8.4.1.4, Collocation, also addresses
forecasting and has been thoroughly discussed. AT&T's concerns are also addressed by §
222 of the Act. It is inappropriate to consider this issue in this part of the SGAT.

Section 5.16.8

a) AT&T Position'?’

279.  AT&T proposes new wording in 5.16.8 to address “the importance and
sensitive nature of confidential information”. AT&T wording address remedies, including
injunctive relief and specific performance to give the disclosing party a fairly prompt
method of enforcing the confidentiality obligations.

5.16.8 Each Pariy asrees that the disclosing Party would be
irreparably injured by a breach of this Agreement by the receiving
Party or its representatives and that the disclosing Party shall be
entitled to seek equitable relief, including injunctive relief and
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specific performance, in the event of any breach of the provisions
of this Agreement. Such remedies shall not be deemed to be the
exclusive remedies for a breach of this Agreecment, but shall be in
addition to all other remedies available at law or in equity.

b) Owest Position""

280. Qwest recognizes that the clauses suggested by AT&T for 5.16.8 are
typical in commercial contracts. Qwest is willing to adopt AT&T's suggested language
with two exceptions. First, it is inappropriate to agree prospectively that a party "would
be irreparably injured by a breach of this Agreement." Qwest would agree that a party
"could be irreparably injured by a breach of this Agreement." Second, AT&T intended
this clause to protect the confidentiality obligations. The clause should be expressly
limited to equitable relief for breach of the confidentiality obligations of the SGAT.
Qwest agrees to revise the SGAT to include the following new provision:

5.16.7 Each Party agrees that the disclosing Party could be
irreparably injured by a breach of the confidentiality obligations of
this Agreement by the receiving Party or its representatives and
that the disclosing Party shall be entitled to seek equitable relief,
including injunctive relief and specific performance, mn the event of
any breach of the confidentiality provisions of this Agreement.
Such remedies shall not be deemed to be the exclusive remedies
for a breach of the confidentiality provisions of this Agreement,
but shall be in addition to all other remedies available at law or in
equity.

¢) Owest's Response to WorldCom Proposed Language for Section
5.16"

281, WorldCom does not address specific 5.16 SGAT sub sections in their
testimony. Therefore, Qwest lumps all 5.16 responses to the WorldCom suggested
document into one section summarized as follows.

282. Qwest notes that WorldCom scems to raise only a single issue with
Section 5.16 of the SGAT. This issue is that the SGAT does not specifically identify who
may access confidential information. WorldCom does not limit its proposed language to
that issue. Rather, WorldCom offers a complete replacement of Section 5.16 of the
SGAT. WorldCom's "solution” of a discrete alleged problem by throwing out the entire
section that contains that purported problem is no solution at all. WorldCom's tactic of
wholesale replacement of SGAT provisions without any support or apparent rationale
other than the mere fact that such provisions are contained in WorldCom's "model
interconnection agrecment" is contrary to the purpose and spirit of these proceedings. 132
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283. Qwest notes that they did review WorldCom’s proposed section and did
determine that one section (21.3) should be adopted. Other than the one section, Qwest
asserts that there is no reason to replace any SGAT language based on WorldCom
submittals. Qwest states that it believes it is incumbent upon WorldCom to provide
compelling reasons to replace SGAT language, which WorldCom has not done.”> Qwest
does review certain aspects of the WorldCom proposed sections 21.1-21.5 on pages 73-
78 of the Rebuttal Testimony of Larry Brotherson. Qwest notes that even in this five-
page review, they do not address every issue they have with WorldCom‘s proposed
language.

284. The one Section that Qwest will adopt is as follows:

5.16.8. Nothing herein should be construed as limiting either
Party's rights with respect to its own Proprietary Information or its

obligations with respect to the other Party's Proprietary
Information under Section 222 of the Act,

Section 5.17 — Survival

a) AT&T Position'™*

285. AT&T proposes a change to section 5.17.1 intended to make it clear that
the SGAT may expire or terminate prior to the end of the two year term or after the end
of the initial two year term if the parties agree to an extension.

5.17.1 Any liabilitiecs or obligations of a Party for acts or
onussions prior to the termination or expiration of this
Agreementeempletion-of the-two-year-term, and any obligation of
a Party under the provisions regarding indemnification,
Confidential or Proprietary Information, limitations of liability,
and any other provisions of this Agreement which, by their terms,
are contemplated to survive (or to be performed after) termination
of this Agreement, shall survive cancellation or termination hereof.

b) Owest Position'™

286. Qwest concurs with this proposal. Accordingly, the current SGAT may be
revised as follows:

5.17.1 Any liabilities or obligations of a Party for acts or
omissions prior to the termination or expiration of this Agreement,
and any obligation of a Party under the provisions regarding
indemnification, Confidential or Proprietary Information,
limitations of liability, and any other provisions of this Agreement

13 Qwest Rebuttal pg 73
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which, by their terms, are contemplated to survive (or to be
performed after) termination of this Agreement, shall survive
cancellation or termination hereof.

Section 5.18 — Dispute Resolution

a) AT&T Position '

287. AT&T is concerned about the potential time required for the BFR, SRP
and pick and choose processes. AT&T wants a detailed process they can follow and the
ability to have that process move quickly. AT&T proposes its own language to replace
section 5.18.

288. AT&T proposes that sections 5.18.1 through 5.18.4 of the SGAT be
replaced with the language set forth in Exhibit F of the initial testimony. 137

289, AT&T also objects to the requirement in section 5.18.2 that any
discussions between the parties be deemed confidential and not subject to the discovery,
productiggl or otherwise admissible in any proceeding, including arbitration of the
dispute.

b) WorldCom Position'**

290. WorldCom argues that Qwest’s language is inadequate and incomplete
and that their language should be adopted.

¢) Owest Position'*’

291. Qwest notes that in order to "expedite" the dispute resolution process,
AT&T proposes a 12-page, single space replacement for Section 5.18 of the SGAT.
Qwest argues that AT&T does not specifically identify the differences in its proposal
from the SGAT. Also the proposed process is more not less cumbersome. Key points of
the Qwest arguments are as follows. Both processes have a dispute resolution
mechanism but the AT&T proposal would likely lengthen the time required not shorten
it. Both proposals have a formal arbitration process and the detailed process outlined by
AT&T would be time consuming and is unnecessary. AT&T wants the arbitrators
decision to be non-binding and submitted to the commission for review. This is too
detailed and dictates the Commission process. “Service affecting” disputes have a
separate process made necessary only by the cumbersome nature of the AT&T process.
Qwest summarizes that the AT&T proposal provides no advantages and is cumbersome
and time consuming.

136 AT&T Initial Comments pgs 47-48
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292,  Qwest notes that both WorldCom and AT&T suggest the use of Judicial
Arbitration Mediation Service “J.A.M.S.”/Endispute rather than American Arbitration
Association (“AAA”) as in 5.18. Qwest proposes additional language that would make
this option available by mutual consent of the parties.

293, Qwest rejects the AT&T objection to the treatment of discussions and
correspondence for subsequent proceedings. Qwest claims there is no basis for the
assertion of a violation of CLEC rights or that it makes the process more cumbersome.

294, Regarding WorldCom's offered changes, Qwest notes that WorldCom
offers replacement language but does not provide any explanation as to why their
language is more complete. One particular change noted is that WorldCom would seck
resolution of disputes at the Commission level before recourse to arbitration. Qwest
states that the WorldCom language should not be adopted because it does not provide the
proper incentives for dispute resolution.

295.  Qwest proposes the following modification:

If the vice-presidential level representatives have not reached a
resolution of the Dispute within thirty (30) calendar days after the
matter is referred to them, then either Party may demand that the
Dispute be settled by arbitration. Such an arbifration proceeding
shall be conducted by a panel of three arbitrators, knowledgeable
about the telecommunications industry. The arbitration
proceedings shall be conducted under the then-current rules of the
American Arbitration Association (“AAA”). Alternatively, by
agreement of the Parties the arbitration may be conducted pursnant
to J.A.M.S./Endispute procedural rules. The Federal Arbitration
Act, 9 US.C. Sections 1-16, not state law, shall govern the
arbitrability of the Dispute. The arbitrator shall not have authority
to award punitive damages. All expedited procedures prescribed
by the AAA rules shall apply. The arbitrator’s award shall be final
and binding and may be entered in any court having jurisdiction
thereof. Each Party shall bear its own costs and attorneys’ fees,
and shall share equally in the fees and expenses of the arbitrator.
The arbitration proceedings shall occur in the Denver, Colorado
metropolitan area or in another mutually agreeable location. It is
acknowledged that the Parties, by mutual, written agreement, may
change any of these arbitration practices for a particular, some, or
all Dispute(s).
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Section 5.19 — Controlling Law

a2} AT&T Position'*!

296. In section 5.19, AT&T has replaced the reference to “the terms of the Act”
with “applicable federal law.”

5.19.1 This Agreement is offered by Qwest and accepted by
CLEC in accordance with applicable federal lawthe-terms—of-the
Aet and the State law of Arizona. It shall be interpreted solely in
accordance with applicable federal lawtheterms-ofthe-Aet and the
State law of Arizona.

b) Owest Comments'*

297. Regarding the AT&T suggestion that Section 5.19 of the SGAT,
"Controlling Law," be revised, Qwest agrees that this replacement, which would apply to
the entire body of federal law, including the Act as well as FCC rules and decisions, is
reasonable. Qwest agrees to revise Section 5.19 as follows:

5.19.1 This Agreement is offered by Qwest and accepted by
CLEC in accordance with applicable federal law and the State law
of Arizona. It shall be interpreted solely in accordance with
applicable federal law theterms-of-the—aect and the State law of
Arizona,

298. WorldCom offers, without explanation or reason, the "governing law"
provision of its "model interconnection agreement” containing the following provision:

7.1 This Agreement will be governed by and construed in
accordance with the Act and the FCC's Rules and Regulations,
except insofar as state law may control any aspect of this
Agreement, in which case the domestic laws of the {State of

}, without regard to its conflicts of laws principles, will
govern.

299, Qwest accepts AT&T’s wording but rejects WorldCom’s because the
proposed language could introduce unnecessary ambiguity and conflict in determining
when state law controls an aspect of the Agreement. The WorldCom’s changes are
unnecessary in light of the explicit reference to both federal and state law in Section 5.19
as revised.

“! AT&T Initial Comments pg 48
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Section 5.20 — Responsibility for Environmental Contamination

a) Owest Position

300. WorldCom's Sections 27.1 and 27.2 are substantively identical to SGAT
5.20. The only substantive difference between the language proposed by WorldCom and
the language of SGAT 5.20 is WorldCom's Section 27.3. WorldCom proposes additional
language requiring CLECs to comply with applicable law in the presence of suspected
asbestos, disclaiming CLEC liability in connection with such asbestos, and requiring
Qwest to advise CLECs of potential issues relating to asbestos. WorldCom's proposed
additional language regarding asbestos is acceptable to Qwest. Accordingly, the
following SGAT provision may be added:

5.20.2 In the event any suspect materials within Qwest-
owned, operated or leased facilities are identified to be asbestos
containing, CLEC will ensure that to the extent any activities
which it undertakes in the facility disturb such suspect materials,
such CLEC activities will be in accordance with applicable local,
state and federal environmental and health and safety statutes and
regulations. Except for abatement activities undertaken by CLEC
or equipment placement activities that result in the generation of
asbestos-containing material, CLEC does not have any
responsibility for managing, nor is it the owner of, nor does it have
any lhability for, or in connection with, any asbestos-containing
material. Qwest agrees to immediately notify CLEC if Qwest
undertakes any asbestos control or asbestos abatement activities
that potentially could affect CLEC personnel, equipment or
operations, including, but not limited to, contamination of
equipment,

Section 5.21 — Notices

a) AT&T Position'®

301. The changes AT&T has proposed in section 5.21 allow for two additional
methods of delivery of notices called for under this Agreement. These methods (personal
delivery and ovemight courier) can be very important when time is of the essence.
Waiting for delivery by the U.S. Postal Service may not address the urgency of certain
situations. The change is to make sure that each party is properly notified of changes and
that delivery confirmation 1s properly documented.

5.21.1 Any notices required by or concerning this Agreement shall
be in writing and_shall be sufficiently given if delivered personally,
delivered by prepaid overnight express service, or sent by certified
mail, return receipt requested, to Qwest and CLEC at the addresses
shown below:

9 AT&T
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Qwest Corporation

Director Interconnection Compliance
1801 California, Room 2410
Denver, CO 80202

With copy to:

Qwest Attention:

Corporate Counsel, Interconnection
1801 California Street, 49th Floor
Denver, CO 80202

and to CLEC at the address shown below:
Name:

Each Party shall inform the other of any change in the above
contact person and/or address_using the method of notice called for
in this Section 5.22.

b) Qwest Position'*

302. Qwest addresses both WorldCom and AT&T suggested changes to
Section 5.21. AT&T's suggested changes simply add two optional methods of service of
notices and require a change of address or contact information to be given in accordance
with Section 5.21. Qwest believes that AT&T's changes are reasonable and is willing to
revise the SGAT as suggested by AT&T. WorldCom also suggests adding personal
service as a valid method of giving notice under the SGAT as long as the party giving
notice by personal service obtains a receipt that such service was made. WorldCom's
suggested change also makes sense. Thercfore, Qwest is willing to revise the SGAT in
accordance with the changes suggested by AT&T and WorldCom as follows:

5.21.1 Any notices required by or concerning this Agreement shall
be in writing and shall be sufficiently given if delivered personally,
delivered by prepaid overnight express service, or sent by certified
mail, return receipt requested, to Qwest and CLEC at the addresses
shown below:

Qwest Corporation

Director Interconnection Compliance
1801 California, Room 2410

Denver, CO 80202

4 Qwest Rebuttal pg 85
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With copy to:

Qwest Attention:

Corporate Counsel, Interconnection
1801 California Street, 49th Floor
Denver, CO 80202

and to CLEC at the address shown below:

Name:

If personal delivery is selected to give notice, a receipt
acknowledging such delivery must be obtained. Each Party shall
inform the other of any change in the above contact person and/or
address using the method of notice called for in this Section 5.21.

303. The WorldCom's proposal would require any communication made
"under" the SGAT, in addition to "notices," to be made in writing pursuant to Section
5.21. Qwest is not willing to accept WorldCom's proposed language as it is too broad and
would be unnecessarily burdensome.

Section 5.23 — Responsibility of Each Party

304. Neither WorldCom nor AT&T commented on this section. Qwest
proposes that the SGAT wording be retained as is.

Section 5.23

a) Qwest POSiti(LEMS

305. WorldCom proposes alternative language without an explanation of the
benefits or differences in the SGAT. Although Qwest believes the “indiscriminate
replacement” policy of WorldCom is counter fo the purpose of the workshops and
testimony, they agree to modify the SGAT to the WorldCom proposed language since the
two are similar. The new langnage would read:

523.1 The provisions of this Agreement are for the benefit of the
Parties and not for any other Person. This Agreement will not provide any
Person not a Party to this Agreement with any remedy, claim, liability,
reimbursement, claim of action, or other right in excess of those existing
by reference in this Agreement.

'* Qwest Rebuttal pgs 87-88
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Section 5.24 — Referenced Documents

a) WorldCom Position'*

306. Section 5.24 gives Qwest an apparent unilateral ability to modify
documents incorporated into the SGAT. This section should be deleted as written for the
reasons stated in the WorldCom discussion of Section 2.

b) Owest Position'*’

307. WorldCom argues that Section 5.24 of the SGAT allows Qwest a
unilateral ability to modify documents incorporated into the SGAT. WorldCom suggests
deleting Section 5.24.  WorldCom's concerns have been addressed by Qwest's
development and implementation of the CICMP. Therefore there is no need to delete
Section 5.24.

Section 5.25 — Publicity

308. Neither AT&T nor WorldCom provides any comments regarding SGAT
5.25. Qwest's proposes SGAT language should be retained.'*®

Section 5.26 — Executed in Counterparts

a) Owest Position'"’

309, Qwest can discern no meaningful differences between WorldCom's
counter proposal and the Qwest language. Qwest is amenable to either but does not offer
language in the testimony.

Section 5.27 — Compliance

a) Owest Position'™"

310. Regarding WorldCom's proposed counter language, Qwest does not object
to WorldCom Sections 6.1 and 6.2 which deal with complying with the law and obtaining
regulatory approvals. WorldCom's Section 6.3 is incorporated in Qwest's Section 2 and
will be addressed there. WorldCom’s Section 6.4 may be problematic if the intent is that
Qwest has to obtain rights and privileges for WorldCom's placement of facilities related
to such things as subloop unbundling. Qwest cites numerous cases showing that the
obligation to obtain rights lies with the CLEC.

% WorldCom Supplemental pg 22
" Qwest Rebuttal pg 88
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Section 5.28 — Compliance with Communications Assistance for Law Enforcement
Act (“CALEA™) '

a) Qwest Position™'

311.  Neither AT&T nor WorldCom comments on this specific SGAT language.
WorldCom proposes language under the heading, "20.3, Law Enforcement Interface.”
WorldCom's proposed language is out of place; issues relating to wiretaps are addressed
generally in Sections 11.35, 11.36, and 11.37 of the SGAT. The SGAT specifically
addresses "Law Enforcement Interface” in Section 11.35,

312.  WorldCom's proposal to modify Section 11.35 1s not acceptable because it
suggests that Qwest's obligations with respect to pen register, trap and trace, wiretap or
other lawful interception orders might extend to requests from the CLEC. Qwest
contends this is not the case. Qwest states they will respond to lawful orders to provide
assistance to law enforcement, but that assistance function does not extend to CLEC
requests for assistance, except as otherwise required by a lawful order.

Section 5.29 — Cooperation

313. Neither AT&T nor WorldCom provides any comments regarding SGAT
5.29. Qwest proposes the SGAT language be retained.

Section 5.30 — Amendments

a) AT&T Position'>*

314.  AT&T proposes a new section 5.30.1.1. The proposed language sets forth
a process for amendments that calls for dispute resolution in the event the parties are
unable to agree on an amendment,

5.30.1 When this document is being used as an Interconnection
agreement, it can only be amended in writing, executed by the duly
authorized representatives of the Parties.

5.30.1.1.1 Either party may request an amendment to
this Agreement at any time by providing to
the other party in writing information about
the desired amendment and proposed
language changes. [If the parties have not
reached agreement on_ the requested
amendment within sixty (60) calendar days
after receipt of the request, cither party may
pursue resolution of the amendment through

! Qwest Rebuttal pegs89-90
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the dispute resolution provisions of this
Agreement. '

b) WorldCom Position'>*

315. WorldCom believes this section is aiready covered i 1.7 for which the
following language is offered:

1.7 Following the date this SGAT is approved or allowed to take
effect, Qwest may file amendments to this SGAT, which shall be
approved or permitted to take effect pursuant to the Schedule for
Review set forth in Section 252(f) of the Act. At the time any
amendment is filed, the section amended shall be considered
withdrawn, and no CLEC may adopt the section considered
withdrawn following the filing of any amendment, even if such
amendment has not yet been approved or allowed to take effect.

¢) Owest Position'™*

316. Qwest agrees with WorldCom's position in its testimony that this
provision should be deleted because it is covered in Section 1.7. Also, Qwest would not
object to adding AT&T's proposed language regarding going to dispute resolution after
60 days if the parties are unable to reach agreement on a requested amendment as a new
Section 1.7.2.

317.  Qwest is unwilling to adopt WorldCom's proposed language on Waivers
because it is too restrictive.

318. The new Section 1.7.2 would read as follows:

1.7.2  Either Party may request an amendment to this Agreement
at any time by providing to the other Party in writing information
about the desired amendment and proposed language changes. If
the Parties have not reached agreement on the requested
amendment within sixty (60) calendar days after recetpt of the
request either Party may pursue resolution of the amendment
through the Dispute Resolution provisions of this Agreement.

3 WorldCom Schweider supplemental pg 4
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Section 5.31 — Entire Agreement

a) Owest Position'>"

319,  WorldCom's proposed language uses terms which are not used in the
SGAT. Qwest would be agreeable to adding language that would refer to Exhibits being
included rather than Parts and Attachment. Most of the rest of WorldCom's proposal’
tracks closely with Qwest's.

320. The modified Section 5.31 would rcad as follows:

531.1 This Agreement, including all Exhibits and
subordinate documents attached to it or referenced within, all of
which are hereby incorporated hercin, constitutes the entire
agreement between Qwest and CLEC and supersedes all prior oral
or written agreements, representations, statements, negotiations,
understandings, proposals and undertakings with respect to the
subject matter hereof.

Section 5.32 — Pick and Choose

a) _WorldCom Position'

321,  WorldCom states that section 5.32 has been replaced by Section 1.7 that is
more specific and should be deleted.

b} Owest Position'’

322.  Qwest proposes to delete this section since it belongs in the Template
Negotiation Agreement. Pick and Choose is covered in Section 1.8 of the SGAT.

323.  WorldCom's proposed language for this section regarding amendments is
addressed in SGAT Section 1.7, Amendments and those regarding change in law, at
SGAT Section 2.2.

SGAT Proposed Section 5. (new) - Retention of Records

a) AT&T Position'®

324, AT&T requests that a new provision be added to the General Terms,
Section 5. This provision would require that Qwest retain documents, data and other
information relating to its performance under this Agreement for at least five years after
the expiration of the Agreement. In the event of litigation, Qwest should further retain
such documents, data and information for one year after conclusion of such litigation.

133 Qwest Rebuttal pg 91
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Such documents, data and other information will be necessary to prove any claim a
CLEC would seek to pursue against Qwest. Because Qwest is the entity in complete
control over a large amount of relevant data and documentation, it is in a unique position
to destroy or make untenable the CLEC’s ability to defend itself against Qwest’s poor
service or anticompetitive tactics.

b) QOwest Position

325. Staff could not locate any specific Qwest comments on this AT&T
suggestion.

SGAT Section 11 — Network Security

a) AT&T Position'™

326. In Sections 11.12, 11.15 and 11.18, AT&T has proposed the addition of
language that makes clear that Qwest can only impose on CLECs the level of safety or
security requirements that Qwest applies to itself, including employees, agents and
vendors. This topic was discussed at length in the collocation workshop and
appropriately reflected in the collocation provisions of the SGAT (see Sections 8.2.1.8,
8.2.1.17, 8.2.1.18). Section 11 should be consistent with those sections. AT&T proposes
the following:

11.12 When working on Qwest ICDF Frames or in Qwest
equipment line-ups, CLEC employees, agents and vendors agree to
adhere to Qwest quality and performance standards provided by,
and adhered to by, Qwest and as specified in this Agreement.

11.15 CLEC employees will ensure adherence by its employees,
agents and vendors to all Qwest environmental health and safety
regulations, to the same degree that Qwest employees, agent and
vendors adhere to such regulations. This includes all fire/life
safety matters, OSHA, EPA, Federal, State and local regulations,
including evacuation plans and indoor air quality.

11.18 CLEC’s employees, agents and vendors will comply with
Qwest Central Office fire and safety regulations, to the same extent
Owest emplovees, agents and vendors comply with the same,
which include but are not limited to, wearing safety glasses in
designated arcas, keeping doors and aisles free and clean of trip
hazards such as wire, checking ladders before moving, not leaving
test equipment or tools on rolling ladders, not blocking doors open,
providing safety straps and cones in installation areas, using
electrostatic ~ discharge protection, and exerctsing good
housekeeping.

1% AT&T Supplemental pg 9-11
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327. AT&T states that Sections 11.19 and 11.25 include language that gives
Qwest the right to terminate a CLEC’s right of access if certain activities occur. Qwest
cannot have this unfettered right without a process that calls for notification, opportunity
to cure the problem and the ability to get an independent decision from the Commission
or through the dispute resolution process when the issues cannot be amicably resolved
between the parties.

328. AT&T proposes the addition of language at the beginning of Section 11.22
to ensure that this section does not do anything to narrow the rights CLECs have under
the collocation sections of the SGAT to conduct certain activities in their collocation
space.

11.22 Except as otherwise provided in this Agrecement, CLEC’s
employees, agents or vendors may not make any modifications,
alterations, additions or repairs to any space within the building or
on the grounds.

329. Section 11.23 contains a very strong right in favor of Qwest to halt CLEC
work, and it is not in complete concert with Sections 8.2.3.9 and 8.2.3.10 of the SGAT.
Section 11.23 needs to be made consistent with these other provisions or deleted. If a
modified Section 11.23 remains in the SGAT, the parties need to discuss the right the
CLEC has to make a Qwest employee, agent or vendor stop a work activity that poses
risk to CLEC personnel or property. Section 11.23 currently reads:

11.23 Qwest employees may request CLEC’s employee, agent or
vendor to stop any work activity that in their reasonable judgment
is a jeopardy to personal safety or poses a potential for damage to
the building, equipment of services within the facility.

330. Qwest should explain why, under Section 11.31, a CLEC is required to
notify Qwest Service Assurance when gaining access to a Central Office after hours.
CLECs have 7x24 access to their collocation space under Section 8.2.1.19 of the SGAT.
That provision (appropriately) does not require this after-hours notification. It is
inappropriate and creates a burden on CLECs” access. Section 11.31 should be deleted.

S o 206-713.366 l i )

331,  SGAT Section 11.37 language states that Qwest will not notify CLECs
when performing a trap/trace or pen register assistance to law enforcement agencies
because of non-disclosure considerations. Since the CLEC is the service provider of the
end-user, AT&T wants the CLEC to be notified in all cases where it is permitted. Tn
addition, AT&T wants Qwest to inform law enforcement agencies when these requests
are made that a CLEC is the service provider, and as such, the CLEC should be involved
in the process. '
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b) Owest Position'*

332. Qwest states that they addressed Section 11 in the introduction to the
rebuttal testimony and that the section should be rejected because it is obsolete.

Section 12 — Access to Operation Support Systems (O8S)

a) Owest Position'®!

333, AT&T's questions regarding Qwest's Co-Provider Industry Change
Management Process ("CICMP") were covered in detail in James H. Allen's Affidavit of
May 11, 2001. Qwest made minor changes to Section 12 since that time, and includes a
further revised Section 12 in Exhibit LBB 1 to the Rebuttal testimony (not included in
this report).

SGAT Section 17 — Bona Fide Reguest Process (“BFR™)

334. AT&T provided considerable testimony on the BFR in both Inttial
Comments and Supplemental Testimony. Qwest also provided considerable testimony mn
both rebuttal and supplemental testimony.

2) AT&T Position in Supplemental Testim«)nv162

335. AT&T has serious concerns about the application of Qwest’s BFR
process. In addition to AT&T’s basic concern about the length of time associated with
such process, AT&T’s experience shows that Qwest abuses this process to delay and
impede acquisition by CLECs of services or products from Qwest. AT&T relates their
negative experiences in detail.

336. AT&T states that the negative experience resulted from a request that: 1)
was technically feasible, 2) existed in Qwest’s network, 3) was for access provided for in
AT&T’s existing ICA, and 4) essentially bought time for Qwest to provide for the routing
diversity which obviates the need for the request.

337. AT&T states that the Commission should require that Qwest add language
to the SGAT that clearly states that any amendments to the SGAT sought by CLECs shall
only include the terms that specifically and legitimately relate to the service being
provided and shall not permit Qwest to require modifications to terms and conditions
already contained in the SGAT.

b) Covad Position'®

: 338. Covad is concerned with opportunities for Qwest to delay the provision of
products or service requested pursuant by using the BFR process. Specifically, there is

160
161

Qwest Rebuttal pg 92

Qwest rebuttal pg 92

"2 AT&T Supplemental pg 11

'} Covad — Zukevic testimony on GT&C pgs 12-14

98



no time period by which Qwest may request the “necessary information” not contained in
a CLEC’s initial BFR form. The lack of specificity in the BFR builds in the opportunity
for abuse by Qwest.  Another area of concern is the fact that Qwest makes the
determination of whether the requested product or service is technically feasible and
whether it is required by the Act.

339. Covad suggests several requirements of Qwest regarding BFR. 1) Qwest
should be obligated to provide all necessary back up documentation and support for the
BFR quote it provides to CLECs at the time that quote is provided, and 2} Qwest also
should be obligated to set an outside time limit by which it will provision the product or
service requested by a CLEC pursuant to the BFR process.

¢} AT&T Pgsition Initial Comments

340. Qwest’s proposed BFR process is deficient. The deficiencies of Qwest’s
BFR process arc both general and specific. A primary flaw of Qwest’s BFR process is
that it presupposes that the process to obtain certain types of interconnection or access to
unbundled network elements “not already available” in the SGAT is clear. Nowhere
the BFR does Qwest commit itself to actually provisioning interconnection or access
requested in a BFR application. Upon resolution of the dispute or agreement to offer
such access or interconnection, Qwest should make such services immediately available
to the CLEC without the need for any cumbersome “amendment” process.

341. TFinally, Qwest should streamline the BRF process by: (1) explicitly
acknowledging that previous forms of interconnection and access resolved through the
BFR process or through the dispute resolution process throughout its 14-state region,
would be presumptively binding on Qwest under the present SGAT without the need for
further BFR or dispute resolution proceedings; and (2) determinations about techmical
feasibility made throughout the nation should create a rebuttable presumption on Qwest
that such access or interconnection is technically feasible within its own network.

Specific Deficiencies of Qwest’s BFR Proposal

342, In section 17.2, Qwest specifies the content and nature of the “appropnate
Qwest form for BFRs”. Qwest’s provision is ambiguous and affords Qwest the
opportunity to treat CLECs in a discriminatory manner. Qwest should be required to
attach, as an exhibit, the actual form to be used by Qwest. Section 17.4 should be revised
to make reference to a specific BFR application form and eliminate the phrase “at a
minimumn’’.

Sections 17.2(g) and (h [164

343, It is for Qwest to deny access and specify its reasons. If a CLEC
determines that Qwest's reasons are flawed or the denial is otherwise inappropriate, the
CLEC should have an opportunity to make its case in dispute resolution. Sections
17.2(g) and (h) should be eliminated.

184 AT&T Initial Comments pg 53
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Section 17.3 '

344. Section 17.3 implics that additional information needed to complete the
analysis of the BFR must be provided to Qwest for processing the application. Although
AT&T would not oppose an obligation on the part of CLECs to cooperate with Qwest in
good faith in the BFR process, AT&T opposes any implication that an application could
be suspended or otherwise held up if, in Qwest’s sole determination, the application is
incomplete.

Sections 17.4, 17.5, 17.6'%

345. Sections 17.4, 17.5 and 17.6, when read together, are unclear.

Sections 17.10'7

346. Section 17.10 states that dispute resolution procedures are available under
the Agreement. This provision should make clear that a dispute arising from the BFR
process should be presumptively treated as if it had been escalated, so that the parties
may disregard the escalation requirement of section 5.18 CLECs should have the option
to have the disputes appealed directly to the Commission.

Sections 17.7 and 17,9'%®

347. Qwest specifies that certain “development costs” and construction charges
will be assessed a requesting CLEC as part of the BFR process. Because requests for
interconnection and access processed as a BFR will likely be made by more than one
CLEC, such development costs should be shared among all requesting CLECs, not
merely those bold enough to make the first request.

Section 17

a) WorldCom Position'®” (SGAT Section 17 Bona Fide request
Process

348. WorldCom states that the BFR as proposed has unrcasonable delays.
They also note that the BFR is discussed in the section on Special Request Process.

Section 17.1

a) WorldCom Position

349. SGAT Section 17.1 should be modified to reflect that the BFR process
will support requests for data base access or other network information.

165 AT&T Initial Comments pg 54
165 AT&T Initial Cormments pg 54
17 AT&T Initial Comments pg 54
% AT&T Initial Comments pg 55
1% WorldCom Supplemental pg 22-26

100



Section 17.2

a) WorldCom Position

350. WorldCom opposes the Qwest information requirements found in
Subsection 17.2 (g) and (h). WorldCom states that the information is not necessary for
Qwest to provide access to an UNE and a CLEC should only be required to provide the
technical details needed for a more detailed assessment or quote.

Section 17.3

a) WorldCom Position

351. WorldCom believes the proposed SGAT timeframes in section 17.3 are an
unreasonable delay to CLECs attempting to complete the BFR process.

Sections 17.4. 17.5 and 17.6

a) WorldCom Position

352. Regarding Sections 17.4, 17.5 and 17.6, WorldCom believes the activity
should be completed within 15 calendar days, not 21 days, and should include a cost
estimate.

353. Language reflecting agreement between Qwest and WorldCom should be
added to SGAT Section 17.7 as follows:

In the event a CLEC has submitted a Request for an Interconnection, a
Network Element or any combination thereof and Qwest determines in
accordance with the provisions of this Section 17 that the request is
technically feasible, subsequent requests or orders for the identical type of
interconnection, network element or combination by that CLEC shall not
be subject to the BFR or the Special Request Process. To the extent
Qwest has deployed an identical network element or combination under a
previous BFR, a subsequent BFR or Special Request Process shall be not
required. Qwest may only require CLEC to complete a CLEC
questionnaire before ordering such network elements or combinations
thereof. For purposes of this Section 17.7, an “identical” request shall be
one that is materially identical to a previous request with respect to the
information provided pursuant to Subsections (a) through (e) of Section
17.2 above.

354, WorldCom suggests the following langnage for Section 17:

17.1  Any request for Interconnection or access to an unbundled network

element or ancillary service that does is not already-avalableas deseribed
ir-othersections-of this-Agreement occur anywhere in the Qwest network
shall be treated as a Bona Fide Request (BFR). Qwest shall use the BFR
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Process to determine the terms and timetable for providing the requested
Interconnection, access to UNEs or ancillary services, if such requested
Interconnection, access to UNEs or ancillary services, or somcthing
substantially similar thereto does mnot occur anywhere in the Qwest
network avatable, and the technical feasibility of new/different points of
Interconnection. The term "technical feasibility” refers solely to technical
or__operational concerns. rather than economic, space, or site
considerations. The obligations imposed by sections 251(c){2)} and
251(c)¥3) include modifications to Qwest's facilities to the extent
necessary to accommodate interconnection or access to network elements
and the Act bars consideration of costs in determining technical feasible
points of interconnection or access. Preexisting interconnection or access
at a particular point evidences the technical feasibility of interconnection
or access at substantially similar points. If CLEC disputes the technically
feasible determination of Qwest, CLEC may immediately take the matter
to the Commission and Qwest must prove to the Commission that the
particular interconnection or access point the subject of the BFR request is
not technically feasible. Qwest will administer the BFR Process in a non-
discriminatory manner.

17.2 A BFR shall be submitted in writing and on the appropriate Qwest
form for BFRs. CLEC and Qwest will work together to prepare the BFR
form and Qwest shall provide such assistance in preparing the BFR form
within 24 hours of CLEC's oral request for same. This form shall be
accompanied by the nenrefundable Processing Fee specified in Exhibit A
of this Agreement. The form will request, and CLEC will need to provide,
the following information, as-weltas; and may also_provide any additional
information that may be helpful in describing and analyzing CLEC’s
request:

(a) a technical description of each requested Network Element
or new/different points of Interconnection or ancillary services,
that are not offered to any other carrier or are not found in the
Qwest network;

(b) the desired interface specification;

(c) each requested type of Interconnection or access;

(d) a statement that the Interconnection or Network Element or
ancillary service will be used to provide a Telecommunications
Service;

{(e) the quantity requested;

(O the specific location requested;

(g) if the requested unbundled network element is a proprietary
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element as spemﬁed n Sectlon 251(d)(2) of the Act, or GI:EG

Gr——if the requested Unbundled Network Element is a non-
proprietary element as specified in Section 251(d}(2) of the Act,
and the requested element is not reguired by the FCC or the
Commission to be offered as a UNE, either Party may take the
request to the Commission for expedited resolution of the request
and Qwest having the burden of proof regarding the proprietary
nature of the UNE. GLE&m&st—s&bmﬁ—éeem&e&t—&mq—tha{

17.3  Within fifteen (15) calendar days of its receipt, Qwest shall
acknowledge receipt of the BFR and in such acknowledgment advise
CLEC of missing information, if any, necessary to process the BFR.
Thereafter, Qwest shall promptly advise CLEC of the need for any
additional information required to complete the analysis of the BFR.

17.4  Within fifteen (15) calendar days of its receipt of the BFR and all
information necessary to process it, Qwest shall provide to CLEC a
preliminary analysis of the BFR. The preliminary analysis shall specify
Qwest’s conclusions as to whether or not the requested Interconnection or
access to an unbundled network element complies with the unbundling
requirements of the Act.

17.5 If Qwest determines during the fifteen (15) day period that a BFR
does not qualify as an unbundled network element or Interconnection or
ancillary service that is required to be provided under the Act, Qwest shall
advise CLEC as soon as reasonably possible of that fact, and Qwest shall
promptly, but in no case later than ten (10) calendar days after making
such a determination, provide a detailed written report setting forth the
basis for its conclusion.

17.6  If Qwest determines during the fifteen (15) day period that the
BFR qualifies under the Act, it shall notify CLEC in writing of such
determination within ten (10) calendar days.
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17.7  As soon as feasible, but in any case within forty-five (45) calendar
days after Qwest notifies CLEC that the BFR qualifies under the Act,
Qwest shall provide to CLEC a BFR quote. The BFR quote will include,
at a minimum, a description of each Interconnection, Network Element,
and ancillary service, the quantity to be provided, any interface
specifications, and the applicable rates (recurring and nonrecurring)
including the separately stated development costs and construction charges
of the Interconnection, unbundled network element or ancillary service
and any minimum volume and term commitments required, and the
timeframes the request will be provisioned.

17.8 A CLEC has sixty (60) thirty+39) business days upon receipt of
the BFR quote, to either agree to purchase under the quoted price, cancel
its BFR, or seek—mediation—or-arbitration resolve the issue in accordance
with the Dispute Resolution provisions of the Agreement,

17.9 If CLEC has agreed to minimum volume and term commitments
under the preceding paragraph, CLEC may cancel the BFR or volume and
term commltment at any time. bﬁ{—m—t—he—eveﬁt—efl&leh—eaﬁee}l-aﬁeﬁ—GI:EG

the—Dﬁplﬁe—Rese}aHeﬂ—pﬁewsmﬂ—af—thﬁ—Agreemeﬂ{— If CLEC beheves

that Qwest is not negotiating or processing a BFR in good faith, is failing
to act in accordance with the Act, or CLEC disputes a determination of
feasibility or availability or a price/cost gquote, CLEC may seek immediate
mediation or arbitration by the Commission, including the use of any
available expedited procedures. The relief sought can include, but is not
limited to, a determination that Qwest be required to provide the requested
method, arrangement, or Network Element Combination. The full burden
of proof in anv such hearing, mediation, or arbitration is on Qwest to
prove technical infeasibility.

17.11  All time intervals within which a response is required from one
Party to another under this Section are maximum time intervals. Each
Party agrees that it will provide all responses to the other Party as soon as
the Party has the information and analysis required to respond, even if the
time interval stated herein for a response is not over.

17.12 In handling a BFR pursuant to this section 17, Owest shall, to the
extent possible, utilize information from previously developed BFRs in
order to shorten response times.
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17.13 Once a BFR has been fully completed and Qwest has delivered the
requested item or service sought, CLEC and Qwest agree that future
requests by CLEC for the same item or services shall not require a BFR,
the Special Request Process or an amendment to the Agreement.

17.14 Unless the Parties apgree otherwise. a BFR under this section 17
must be priced in accordance with section 252(d){1) of the Act, and any
applicable FCC or Commission rules, regulations or orders.

17.15 The total cost charged to CLEC shall not exceed the BFR guoted

price.

SGAT Section 18 — Audit Process

a) AT&T Position'”

355. As a general matter, AT&T fails to understand why Qwest needs to have
the right to audit CLECs. Qwaest is the service provider under the SGAT and is in the
position to have information that the customer, and the CLEC needs to wverify
performance and billing matters. This section should grant audit rights to the CLEC, but
not to Qwest.

Section 18.1

356. Section 18.1 states that an audit means a review of data relating to certain
things like billing, provisioning and maintenance. This is too narrow., CLECs should
also have the right to audit other aspects of Qwest’s performance, including its processes
and adherence to contract obligations.

357. Section 18.2.4 provides that no more than two audits may be requested in
any 12 month period. AT&T requests that a calendar year be used rather than a 12 month
period. Also, two audits per year may be insufficient if an error is found that needs to be
monitored to ensure that it has been remedied by Qwest. AT&T requests the following
language be added:

CLEC may audit Qwest’s books, records and documents more frequently
than twice during any calendar year (but no more frequently than once in
each calendar quarter) if the immediately preceding audit found previously
uncorrected net variances, inaccuracies or errors in invoices in Qwest’s
favor with an aggregate value of at least two percent (2%) of the amounts
payable by CLEC for services, Interconnection or Network Elements
provided during the period covered by the Audit.

" AT&T Initial Comments pg 57
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Section 18.2.7

358. Section 18.2.7 limits the audit to transactions that occurred in the last 24
months. AT&T submits that this time period is insufficient. The appropriate period of
time is the statute of limitations for contractual disputes in the State, which is 3 years.

359,  AT&T requests that section 18.2.8 be amended to add the following
language:

Qwest will reimburse CLEC for its expenses in the event that an Audit
finds that an adjustment should be made in the charges or in any invoice
paid or payable by CLEC hereunder by an amount that is, on an
annualized basis, greater than two percent (2%) of the aggregate charges
for the services, Interconnection, and Network Elements during the period
covered by the Audit.

Section 18.2.9

360. Section 18.2.9 provides that an audit may be conducted by a mutually
agreed-to independent auditor, to be paid for by the requesting party (which should be the
CLEC, since the audit rights should extend only to CLECs). AT&T fails to understand
why Qwest should have the right to agree to the independent auditor if the cost is paid by
the CLEC. The phrase “mutually agreed-to™ should be deleted.

Section 18.2.11

361. Section 18.2.11 should be amended so that the parties’ disputes regarding
audit results will be handled under the dispute resolution section of the SGAT.

b) Covad Position'”'

362. Covad states that Qwest is the incumbent and bears the burden of proof in
establishing that it has met the statutory conditions for entry as well as any post-entry
performance measurements, Under no circumstances should a CLEC be under any
obligation to pay for an audit that documents Qwest’s breach of the SGAT and/or
relevant performance measurements. Moreover, there is no reason to permit Qwest to
object and/or deny a CLEC the right to sclect and retain the third party auditor of its
choice.

¢) Owest Position

Supplemental Testimony'’

363. In Qwest’s supplemental testimony, they provide more detail on the
difference in use between the BFR and the ICB processes. Some of these are:

"I Covad - Zulevic testimony pg 19
"2 Qwest Supplemental pgs 9-10
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e The BFR is not used in lieu of the ICB process or the
Special Request Process

e The ICB process is used to determine rates or
provisioning intervals for services already in the SGAT

o The ICB does not require the analysis that thc BFR
does

e The BFR requires an analysis legal and technical
feasibility analysis

Rebuttal Testimony

364. Qwest provides 12 pages of testimony in their rebuttal on the BFR. This
report attempts to summarize that testimony and report on direct rebuttals to AT&T and
WorldCom's concerns.

365. Qwest points out that since 1999 they have received only two BFR
requests, neither of which was from WorldCom or AT&T. To answer WorldCom
concerns about long delays, Qwest offers up a comparison to BellSouth and Bell Atlantic
who have been given 271 approval. Qwest also notes that they have reduced this timeline
in its proposed language in the Arizona SGAT to a Preliminary Feastbility response in 21
days and a Quote in an additional 45 days. Qwest disagrees with WorldCom's
unsupported suggestion that this timeline be further reduced to 15 days.

366. WorldCom seeks a provision that Qwest acknowledge receipt of a BFR
request within 48 hours, Qwest 1g agreeable to acknowledging receipt of a BFR request
within two business days and will modify the SGAT language accordingly. WorldCom
also secks weekly updates on the status of the BFR. Qwest is agreeable to providing such
weekly status updates.

367. Section 17.7 of the SGAT provides for 45 days to prepare the price quote.
This timeline must remain for the reasons stated above. Qwest can, however, agree to

WorldCom’s language with some necessary changes. The new Section 17.12 would read
as follows:

17.12 In the event CLEC has submitted a Request for an
Interconnection, a network element or any combination thereof and
Qwest determines in accordance with the provisions of this Section
17 that the request is technically feasible, subsequent requests or
orders for the identical type of Interconnection, network element or
combination by that CLEC shall not be subject to the BFR Process.
To the extent Qwest has deployed an identical network element or
combination under a previous BFR, a subsequent BFR shall be not
required. Qwest may only require CLEC to complete a CLEC
questionnaire before ordering such network elements or
combinations thereof. ICB Pricing and intervals will still apply for
requests that are not yet standard offerings. For purposes of this
Section 17.12, an “identical” request shall be one that is materially
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identical to a previous request with respect to the information
provided pursuant to Subsections (a) through (f) of Section 17.2
above.

368. Regarding the WorldCom request that the BFR process be modified to
include requests for access to databases and/or network mmformation, Qwest does not
object to the use of the BFR process for requests for unique, non-standard access to the
commercial databases that are offered as UNEs by Qwest. However, the BFR process is
not the appropriate process for access to internal databases. Access to such databases is
handled through the IMA/EDI Interfaces and the CICMP process.

369. WorldCom opposes the requirements found in 17.2(g) and (h). The
documentation at issue, however, is grounded in the Act and the UNE Remand Order,
which prescribe specific tests for the unbundling of proprietary and nonproprietary
unbundled network elements. While Qwest believes that a CLEC should be willing to
provide the documentation demonstrating that its request for the UNE meets the tests
specified under the Act, Qwest is willing to drop its request for the documentation from
the CLEC. WorldCom’s proposed limitation of the charge for performing the BFR
analysis to $200 under certain circumstances, is unreasonable and should be rejected
along with the reference that would permit WorldCom to avoid the costs of preparing the
BFR.

370. WorldCom’s Section 24.6 deals with a dual step process that is
inappropriate since only one BFR process is necessary, WorldCom’s proposed language
in Section 24.9 is agreeable in principle to Qwest. The language is addressed in the
Special Request Process. The section 1s too broad and specific qualifying language is
necessary to define an “identical request.”

371. In Section 24.11 and Section 24.12, WorldCom appears to be adding a
dispute resolution clause to the BFR process. Qwest is agreeable to a dispute resolution
process but it is not necessary to add such language after each product or service. If
WorldCom continues to request a dispute resolution provision here, Qwest will add
language to this section.

372, Qwest then addresses AT&T’s comments about general deficiencies,
specific deficiencies, and a particular Oregon BFR request.

373, Qwest first addresses the AT&T general statements that the process is
deficient and too lengthy. AT&T fails to address the specific steps of the process that
Qwest must go through to complete a BFR. AT&T is also concerned with disputes as to
whether a request is for a service or product already provided in the SGAT. But AT&T
offers no concession to the possibility of good faith disputes. The SGAT provides for
dispute resolution.

374. AT&T’s requested accommodation for “minor” requests has been
responded to in the workshops by offering the Special Request Process.
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375. AT&T also raises concern that Qwest makes no affirmative staiement that
having provided the quote for the requested UNE or interconnection, Qwest will provide
the requested UNE or interconnection element. Qwest will agree to provide the element
requested in the BFR if it qualifies.

376. As to specific timetables, implementation of a BFR begins upon
aceeptance by the CLEC.

377.  With respect to AT&T’s concerns about earlier acknowledgement that a
request has been received, these concerns were addressed in response to the WorldCom
comments. Qwest is agreeable to a 48 hour notification. Each request, however, is
unique. A particular request may be more complicated and require a longer analysis to
determine if additional information is needed. Qwest will abide by the timelines in
Section 17.

378. As to AT&T’s general comment that once a previous BFR has been
approved, no further BFRs need be submitted for similar requests. Qwest has addressed
this in response to similar arguments by WorldCom. Not all equipment configurations are
the same in all locations and not all switches have the same interfaces or software loads
or even the same manufacturer. The issue centers around whether the request truly is
identical to a previously approved BFR. If the request is similar in many respects, the
evaluation and costing process will go much faster. And as Qwest has committed in
Section 17,11, if Qwest is able to provide the response sooner, it will.

379. Regarding AT&T's specific concerns, the form for requesting a BFR is on
the Qwest web site for CLECs at:

www.qwest.com/wholesale/preorder/bfrsrprocess.html.

380. ATA&T voices concern over Qwest’s use of the term ‘preliminary’ analysis
in Section 17.4. Qwest is agreeable to striking the word ‘preliminary’ in 17.4. As for the
striking the escalation process in Section 5.18, Qwest believes that escalation to senior
officers in the respective companies often avoids or resolves problems quickly between
the companies. The new Section 17.4 would read as follows:

174  Within twenty-one (21) calendar days of its receipt of the
BFR and all information necessary to process it, Qwest shall
provide to CLEC an analysis of the BFR. The preliminary-analysis
shall specify Qwest’s conclusions as to whether or not the
requested Interconnection or access to an unbundled network
element complies with the unbundling requirements of the Act or
state law.

381. Qwest provides a detailed response to AT&T's example of a BFR in
Oregon. The Qwest version of the process gives a different accounting.

382. Regarding AT&T’s charges that Qwest has not yet implemented its BFR
or provided a delivery date, Qwest provided AT&T with a quote on March 30, 2001 that
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states orders can be processed upon acceptance of terms and rates in the quote letter.
AT&T has not yet accepted the quote to proceed with its order. Qwest is willing to
proceed with AT&T’s request. AT&T has itself delayed the implementation.

Exhibit F — Special Request Process (SRP)

a) AT&T Position' "

383. AT&T states that Qwest's testimony provides an illustration of why
“productization” is a problem for CLECs. When referring to the Special Request
Process, Qwest states that the SRP 1s designed “for unbundled network elements that
have been defined by the FCC or this Commission as a network element to which Qwest
must provide unbundled access but for which Qwest has not created a standard
product”™ (this is also reflected in paragraph 1.d of Exhibit F). AT&T interprets this to
mean that Qwest has an obligation under the Act. The CLEC has an interconnection
agreement and yet the CLEC has to go through an ill-defined process to get Qwest to
perform. The SRP does not include an analysis into technical feasibility or the necessary
and impair standard. If the Commission determines that such a process is warranted in
the first instance, the process should be quick and better defined.

384, First, Qwest’s standard for determining whether a “product” may be
offered is too vague. Second, the intervals are uncertain because one never scems to
know when Qwest will bump a special request into the BFR process. In addition, the
SRP 1intervals are incomplete.

385. Regarding Qwest Exhibit F, it 1s not clear from this Exhibit what happens
if a CLEC submits a Special Request and then Qwest determines that the BFR process
needs to be followed. More specifically, will Qwest continue the process and treat it as a
BFR without making the CLEC go back to the beginning of the BFR process?

386. CLEC should not be penalized as to the time it takes to get a meaningful
answer from Qwest simply because it submitted a Special Request that Qwest considers
subject to the BFR process.

387. Qwest should explain how it came up with the list of items in paragraph 2
to which Qwest expects to apply the BFR process. The form used for a Special Request
should be attached as an exhibit to the SGAT. This form should not be changeable by
Qwest unilaterally. Paragraphs 4 and 5 of Exhibit F make reference to two intervals: (1)
five business days for Qwest to acknowledge receipt of a Special Request, and (i1) fifteen
business days for a preliminary analysis from Qwest. The Exhibit has no statement of
processes or intervals after the preliminary analysis. Qwest needs to spell out each step
in this process and the timeline associated with each. CLECs camnot evaluate the
propricty of this process without such information. Paragraph 6 gives Qwest an out from
meeting the timeframes of the SRP for “extraordinary circumstances”. This provision
should be stricken.

' AT&T Supplemental pgs 13-17
™ Supplemental Affidavit of Larry Brotherson, filed May 11, 2001, at p. 8
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b} WorldCom Position'

388,  WorldCom proposes the following without comment.

Special Request Process

1. The Special Request Process shall be used for the following
requests:
a. Requesting specific product feature(s) be made

available by Qwest that are currently available in a swiltch,
but which are not activated.

b. Requesting specific product feature(s) be made
available by Qwest that are not currently available in a
switch, but which are available from the switch vendot.

C. Requesting a combination of Unbundled Network
Elements that is a combination not currently offered by
Qwest as a standard product and:

1. that is made up of UNEs that are defined by
the FCC or the Commission as a network element to
which Qwest is obligated to provide unbundled

access, Qwest—as—produets; and;,_(This _has been

agreed to by Qwest)

11. that is made up of UNEs that arc ordinarily
combined in the Qwest network.

d. Requesting an Unbundled Network Element that
has been defined by the FCC or the State Commission as a
network element to which Qwest is obligated to provide
unbundled access, but for which Qwest has not created a
standard product, including OC-192 UDIT and FEEL
between OC-3 and OC-192.

2. Any request that requires an analysis of technical feasibility
shall be treated as a Bona Fide Request {(BFR), and will follow the
BFR Process set forth in this Agreement. The BFR process shall
be used for, among other things, the following:

& Requestsfor ;ﬁ]'fe.*eem*ee“eﬁ f*et already-available

c. Requests for access to an unbundled network

' WorldCom Supplemental pgs 27-29
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389.

)

element that has not been defined by the FCC or the State
Commission as a network element to which Qwest is
obligated to provide unbundled access,

d. Requests for UDIT and EEL above the OC-192
level, unless existing in Qwest's network and technically
feasible

1 R ; Linas e Unbundled N ]
Elements thatinelude UNEsthat are net-defined by-Qwest
as-produetsand

e. Requests for combinations of Unbundled Network

Elements that are not ordinarily ewrrently combined in the
Qwest network.

3. A Special Request shall be submitted in writing and on the
appropriate Qwest form, which is located on Qwest’s website. The
form must be completely filled out.

4. Qwest shall acknowledge receipt of the Special Request
within five (5) business days of receipt.

5. Qwest shall respond with a preliminary analysis, including
costs and timeframes, within fifteen (15) business days of receipt
of the Special Request. In the case of UNE combinations, the
preliminary analysis shall include whether the requested
combination is a combination of elements that are ordinarily
combined in the Qwest network. If the request is for a
combination of elements that are not ordinarily combined in the
Qwest network, the preliminary analysis shall indicate to CLEC
that it should use the BFR process if CLEC elects to pursue its
request.

6. All timeframes will be met unless extraordinary
circumstances arise. In such a situation, CLEC and Qwest will
negotiate a reasonable response timeframe.

Owest Position' '

Qwest compares and contrasts BFR, SRP, and ICB, as follows:'"”

The BFR process allows a CLEC to request an

interconnection scrvice, access to an unbundled network
element or ancillary service that is not already available in

176

Qwest Supplemental pgs 9-10, Qwest Rebuttal pgs 104-105

"7/ Pages 9 & 10 - Brotherson affidavit

112



the SGAT. The BFR is not used in lieu of the ICB process.
The ICB process is used to determine rates or provisioning
intervals for services already available in the SGAT. The
ICB process does not require the analysis that a service
requested through the BFR process requires.

390. The BFR is also not used in lieu of the Special Request process. The
Special Request process is designed for requests for additional switch features that are
currently available in a switch or can be available from the switch vendor, for
combinations of defined unbundled network elements that Qwest is not currently offering
as standard products, and for unbundled network elements that have been defined by the
FCC or this Commission as a network element to which Qwest must provide unbundled
access but for which Qwest has not created a standard product. The BFR process
requires analysis for technical feasibihity and for legal analysis to determine whether the
requested service is required under the Act.

391. The Wholesale Product Development Guide has been updated to
incorporate a description of when the Special Request Process is used. The relevant
pages of the Wholesale Product Development Guide are located, under the BFR Special
Request tab at:

www_qwest.com/wholesale/preorder/

392. AT&T also requests that Qwest not be allowed to “bounce” a request
submitied by AT&T from the Special Request Process to the Bona Fide Request Process.
Until a request has been investigated, Qwest may not know if it qualifics as a Special
Request or if it must go through the BFR process. However if it is determined that a
request should have been submitted through the BFR process, Qwest will consider the
BER clock to have started upon receipt of the original Special Request application form,
and will utilize any information uncovered during the initial review.

Forecasting
a) AT&T Position'”

393.  Qwest has stated on the record in previous workshops that it has or will
withdraw all forecasting obligations aside from those already addressed in the
interconnection and collocation sections of the SGAT. Based on these statements, AT&T
1s acting on reliance upon Qwest to withdraw all such forecasting requirements. Because
Qwest has apparently refiled its forecasting information here, it is appropriate for Qwest
to reconfirm its previous withdrawal of all forecasting obligations (except those related to
interconnection and collocation) that are on the record here.

394,  AT&T has offered additional language for section 5.16 of the SGAT to
specifically deal with confidentiality concerns around CLECs’ provision of forecasts to
Qwest regarding the right to audit Qwest processes, including the use of forecasts.

' AT&T Initial Comments Pgs 62-63
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395. AT&T has objected to the requirements of section 7.2.2.8.6.1 of the SGAT
in previous workshops and continues to object to this requirement. AT&T has addressed
its concem in its brief on interconnection and collocation.

b} Covad Position'*

396, Covad acknowledges that forecasts are appropriate if Qwest can
demonstrate an actual need for such forecasts. Covad suggests that any forecast
requirement should be carefully reviewed to ensure that it may not impose an unfair and
anti-competitive burden on the CLECs. To this end, Covad suggests the forecasts be:

» As narrowly tailored as possible - Qwest should be permitted
to require in a forecast only that information which is
necessary for the provisioning of service and the deployment
of sufficient network capacity

o FEasy to complete - it is critical that the forecast form be easy
both to understand and to complete in order to avoid the
inclusion of inaccurate information as a result of a confusing
form

o Submitted only on a bi-annual basis. These forecast are a
significant burden on Covad and forecasts submitted more
frequent are of minimal value due to the changes that will be
made to them.

e Matched with an equally commensurate obligation on the
part of Qwest to use the forecasts. Requiring Qwest to
demonstrate and actually act upon a forecast is reasonable,
given Qwest’s articulated rationale for requining a forecast.

e Subject to strict requirements designed to ensure the
confidentiality of the information contained in the forecasts.
Covad has significant concerns regarding improper use by
Qwest of the forecasted information for Qwest’s own
competitive purposes. Covad desires strict controls over
who may view the forecasts, non-disclosure agreements and
penalties for failure to comply with forecasting
confidentiality processes.

397. Covad points to an existing situation as a reason for their concerns. Covad
currently provides a quarterly UNE forecast broken down to the wire center level which
is a significant burden on Covad. Covad does not feel that this forecast has improved
Qwest’s ability to meet the forecast or has service improved.

1% Covad - Zukevic testimony on GT&C pgs 4-12
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398. Covad also challenges Qwest’s ability or night to condition the interval for
collocation on the submission of a forecast. Covad also desires forecast reciprocity
whereby a process is put into place for Qwest to share network plans with CLECs.

399. Finally, Covad has some other miscellancous issues with forecasting.
Covad would like clarification regarding SGAT § 7.2.2.8.6 and, specifically, the pro rata
calculation. Covad is also interested in pursuing whether Qwest will agree to
accommodate, act upon, and keep confidential voluntary CLEC forecasts for UNEs. To
the extent Qwest will accommodate and act upon voluntary UNE forecasts, Covad
requests clarification as to whether Qwest will agree both to act on such forecasts and to
provide CLECs with its forecasts to permit them to focus intelligently on their marketing
efforts.

¢)  Owest Position'*°

400. Forecasting has been resolved to the satisfaction of parties in the
workshops and should not be addressed here.

Section 18 — Audit Process

a) AT&T Position'®!

401. AT&T fails to understand why Qwest needs to have the right to audit
CLECs. Qwest is in the position to have information that the customer and the CLEC
need to verify performance and billing matters. AT&T believes this sections audit rights
should be granted to the CLEC, but not to Qwest.

402, Section 18.1 states that an audit means a review of data relating to certain
things like billing, provisioning and maintenance. AT&T feels that this 1s too narrow and
that CLECs should also have the right to audit other aspects of Qwest’s performance,
including its processes and adherence to contract obligations. AT&T also wants the right
to audit Qwest’s handling of CLEC forecasts at any time

403.  Section 18.2.4 provides that no more than two audits may be requested in
any 12 month period. AT&T requests that a calendar vear be used rather than a 12 month
period. Also, two audits per year may be insufficient if an error is found that needs to be
monitored to ensure that it has been remedied by Qwest. AT&T requests the following
language be added:

CLEC may audit Qwest’s books, records and documents meore
frequently than twice during any calendar year (but no more
frequently than once in each calendar quarter) if the immediately
preceding audit found previously uncorrected net wvanances,
inaccuracies or errors in invoices in Qwest’s favor with an
aggregate value of at least two percent (2%) of the amounts
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payable by CLEC for services, Interconnection or Network
Elements provided during the period covered by the Audit.

404. Section 18.2.7 limits the audit te transactions that occurred in the last 24
months, AT&T submits that this time period is insufficient. The appropriate period of
time is the statute of limitations for contractual disputes in the State, which 1s 3 years.

405. AT&T requests that section 18.2.8 be amended to add the following
language:

Qwest will reimburse CLEC for its expenses in the event that an
Audit finds that an adjustment should be made in the charges or in
any invoice paid or payable by CLEC hereunder by an amount that
is, on an annualized basis, greater than two percent (2%) of the
aggregate charges for the services, Interconnection, and Network
Elements duning the period covered by the Audit.

406. Section 18.2.9 provides that an audit may be conducted by a mutually
agreed-to independent auditor, to be paid for by the requesting party. AT&T fails to
understand why Qwest should have the right to agree to the independent auditor if the
cost is paid by the CLEC. The phrase “mutually agreed-to™ should be deleted.

4077.  Section 18.2.11 should be amended so that the parties’ disputes regarding
audit results will be handled under the dispute resolution section of the SGAT.

h) Owest Pasition '

408. The reason Qwest should have the right to audit CLEC:s is that both Qwest
and the CLECs currently engage in reciprocal exchange of traffic for local and access
traffic, which generally is billed by the terminating party. Qwest has the same interests
and concerns about the CLECs' billing accuracy and processes as the CLECs have
concermning those of Qwest, which is why the right to audit should be reciprocal.

409. Qwest believes that the scope of the audit provision is appropriate and not
too narrow as stated by AT&T. The dispute resolution process can be utilized for other
questions regarding performance under the Agreement as well as the PIDs, AT&T's
concerns about the treatment of forecasting information has been addressed in the
discussion above concerning the Nondisclosure section of the SGAT (Section 5.16) as
well as in other workshops. AT&T's concern about confidential handling of LSRs also is
addressed by the Nondisclosure provisions of the SGAT.

410. AT&T also requests that a calendar year be used rather than a 12-month
period and expresses concern that two audits per year may be insufficient if an error is
found that needs to be monitored to ensure that Qwest has comrected it. AT&T’s proposal
for a “calendar year” basis would deny a potential second audit if a problem was found
near the end of a calendar year, but is not particularly objectionable to Qwest. Qwest
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does not object to more frequent audits under the circumstances to which AT&T refers,
but any audit langnage must be reciprocal to give both parties equal audit rights. When
both parties have equal and reciprocal audit rights, the tendency of one party to request an
unreasonable number of audits is self-policing.

411. AT&T suggests that the appropriate period of time is the statute of
limitations for contractual disputes, which is three years in Anzona. Two years is the
time period that Qwest uses for determining how far back it can bill to collect payment of
interstate charges. The FCC and the industry have accepted this period. Two years is a
reasonable time to discover a problem and request an audit.

412.  AT&T requests that Section 18.2.8 be amended to add language to reflect
that Qwest should reimburse a CLEC for its expenses in the event that an audit finds that
an adjustment should be made to the charges. The costs of the audit should be borne by
the requesting party since it is initiating the action. Also, AT&T's proposed language
does not make clear whether the “aggregate” AT&T wants to use to determine whether
expenses should be reimbursed applies to each category listed or to the sum of the
categories listed. Its proposal should be rejected.

413.  Qwest should have the right to agree to the independent auditor if the cost
is to be paid by the CLEC because both parties will be impacted by the ultimate findings
of the audit.

414, AT&T requests that Section 18.2.11 be amended so that the parties’
disputes regarding audit results will be handled under the dispute resolution section of the
SGAT. Qwest agrees to this change.

415. Responding to WorldCom's proposed provisions, First as stated above,
audit rights must be reciprocal.

416.  WorldCom requests four audits per year in their suggested language. With
the exception of the circumstances addressed by AT&T, the number of audits should
remain at two per twelve-month period due to the resources required to conduct a full
audit. Qwest is willing to use WorldCom’s definition for Examinations in this section
and WorldCom's frequency for “Examinations,” as these conform to general practice.

417.  With respect to WorldCom wanting to expand the scope of audits to
include performance standards, the PIDs process will adequately address this area.
Qwest agrees to the last sentence of this section regarding providing appropriate support
for the audit and examinations so long as the obligation is reciprocal.

418. Qwest agrees with the first three sentences in WorldCom's proposed
Section 22.3 regarding which party bears certain costs. However, Qwest cannot agree
with the last sentence, which would require Qwest to bear the costs where the adjustment
on an annualized base is greater than one percent of the aggregate charges for all services.

419. Qwest does not believe that the language contained in WorldCom's
proposed Section 22.4 regarding how adjustments are handled is appropriate. Qwest can
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accept the language contained in WorldCom's proposed Section 22.5 regarding restrictive
statements on checks or otherwise.

420. Qwest agrees with the language in WorldCom's proposed Section 22
regarding the section surviving for two years after the termination of the Agreement,
despite the existence of general survivability provisions because of the unique nature of

the audit provisions.

421. The new Section 18 would read as follows:

Section 18.0 - AUDIT PROCESS

18.1

18.2

“Audit” shall mean the comprehensive review of:

18.1.1 Data used in the mlling process for services
performed, including reciprocal compensation, and facilities
provided under this Agreement; and

18.1.2 Data relevant to provisioning and maintenance for
services performed or facilities provided by either of the Parties for
itself or others that are similar to the services performed or
facilities provided under this Agreement for Interconnection or
access to unbundled loops, ancillary and finished services.

18.1.3 "Examination” shall mean an inquiry into a specific
element of or process related to the above. Commencing on the
Effective Date of this Agreement, either Party may perform
Examinations as either Party deems necessary.

The data referred to above shall be relevant to any performance

indicators that are adopted in commection with this Agreement, through
negotiation, arbitration or otherwise. This Audit shall take place under the
following conditions:

18.2.1 Fither Party may request to perform an Audit.

18.2.2 The Audit shall occur upon thirty (30) business days
written notice by the requesting Party to the non-requesting Party.
18.2.3 The Audif shall occur during normal business hours.
18.2.4 There shall be no more than two Audits requested

by each Party under this Agreement in any 12-month period.
Either Party may audit the other Party's books, records and
documents more frequently than twice mn any twelve (12) month
period (but no more than once in each quarter) if the immediately
preceding audit found previously uncorrected net variances,
inaccuracies or errors in invoices in the audited Party's favor with
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an aggregate value of at least two percent (2%) of the amounts
payable for the affected services during the period covered by the
Audit.

18.2.5 The requesting Party may review the non-requesting
Party’s records, books and documents, as may reasonably contain
information relevant to the operation of this Agreement.

18.2.6 The location of the Audit shall be the location
where the requested records, books and documents are retained in
the normal course of business.

18.2.7 All transactions under this Agreement which are
over twenty-four (24) months old will be considered accepted and
no longer subject to Audit. The Parties agree to retain records of
all transactions under this Agreement for at least 24 months.

18.2.8 Each Party shall bear its own expenses in
connection with conduct of the Audit or Examination. The
requesting Party will pay for the reasonable cost of special data
extractions required by the Party to conduct the Audit or
Examination. For purposes of this section, a "Special Data
Extraction" means the creation of an output record or informational
report (from existing data files) that is not created in the normal
course of business. If any program is developed to the requesting
Party's specification and at that Party's expense, the requesting
Party will specify at the time of request whether the program is to
be retained by the other Party for reuse for any subsequent Audit or
Examination.

18.2.9 The Party requesting the Audit may request that an
Audit be conducted by a mutually agreed-to independent auditor.
Under this circumstance, the costs of the independent auditor shall
be paid for by the Party requesting the Audit.

18.2.10 In the event that the non-requesting Party requests
that the Audit be performed by an independent auditor, the Parties
shall mutually agree to the selection of the independent auditor.
Under this circumstance, the costs of the independent auditor shall
be shared equally by the Parties,

18.2.11 The Partics agree that if an Audit discloses error(s),
the Party responsible for the error(s) shall, in a timely manner,
undertake corrective action for such error(s). All errors not
corrected within thirty (30) business days shall be resolved
pursuant to the Dispute Resolution Process.

18.2.12 Neither the right to examine and audit nor the right
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to receive an adjustment will be affected by any statement to the
contrary appearing on checks or otherwise, unless the statement
expressly waiving the right appears in writing, is signed by the
authorized representative of the Party having that right, and is
delivered to the other Party in a manner sanctioned by this
Agreement.

18.2.13 This Section will survive expiration or termination
of this Agreement for a period of two years after expiration of
termination of the Agreement.

18.3  All mformation received or reviewed by the requesting Party or the
independent auditor in connection with the Audit is to be considered
Proprietary Information as defined by this Agreement. The non-
requesting Party reserves the right fo require any non-employee who is
involved directly or indirectly in any Audit or the resolution of its findings
as described above to execute a nondisclosure agreement satisfactory to
the non-requesting Party. To the extent an Audit involves access to
information of other competitors, CLEC and Qwest will aggregate such
competitors’ data before release to the other Party, to insure the protection
of the proprietary nature of information of other competitors. To the
extent a competitor is an affiliate of the Party being audited (including
itself and its subsidiaries), the Parties shall be allowed to examine such

affiliates” disaggregated data, as required by reasonable needs of the
Audit.

SECTION 19 - CONSTRUCTION CHARGES

422, Netther AT&T nor WorldCom provides any comments regarding SGAT
5.22. The Qwest position is that SGAT language should be retained.

SECTION 20 — SERVICE PERFORMANCE

a) Qwest Position'®

423.  WorldCom has proposed the addition of language that states that Qwest
will become bound by the newly developed performance measures on the date of the
Commission order implementing the same. Qwest is agreeable to this change. Section
20.1 would read as follows:

20.1 Qwest is currently developing performance measure in a
Qwest workshop profess being conducted by the Commission.
Qwest will become bound by the newly developed performance
measure on the date of the Commission order implementing the
same and amend this Agreement when the Commission's
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Performance Measures Effort is complete, to incorporate all
aspects of the Commission's final decision.

Miscellaneous Issues Raised by WorldCom and AT&T™

424, The following issues raised by AT&T and WorldCom were addressed
separately by Qwest.

a) Qwest Comments on WorldCom Section 2—Regulatory
A

pgrvt:n‘vals1 5

425.  Sections 2.1 and 2.2 of WorldCom's proposal are covered in substantiaily
the same manner in Section 2 of the SGAT. WorldCom's proposed Section 2.3 would
require that Qwest consult with and obtain WorldCom's consent to form and substance
prior to filing any tariff and that such filings be consistent with the SGAT. Qwest has no
legal obligation to obtain WorldCom's consent to conduct its business. Regarding
WorldCom's Section 2.4, WorldCom can always request an amendment if it prefers terms
contained in Commission orders or tariffs, and Section 2.2 of the SGAT proposes a
process for doing just that.

b)__Owest Comments on WorldCom Section 16 — Waivers'™®

426. The concepts contained in WorldCom's proposed Sections 16.1 through
16.3 are covered by Section 5.13 (Default), and those contained in its Section 16.4 are
covered by Section 2.2 of the SGAT. Qwest basically agrees with these concepts.

¢)  Owest Comments on WorldCom Section 19 — Discrimination'®’

427.  Qwest states that Standards for complying with the Act's
nondiscrimination standards are addressed in the individual sections and WorldCom's
proposal does not comply with the FCC's current nondiscriminatory standards. These
provide that: (1) where there 1s a retail analog, the service shall be provided in
substantially the same time and manner as Qwest provides the service to itself; and (2)
where there 1s no retail analog, the service shall be provided in a manner that will allow
an efficient competitor a meaningful opportunity to compete. See, eg., Verizon
Muassachusetts Order at J 11.

d)  WorldCom Section 20.2 — Revenue Protection'®®

428. Qwest states that Section 11.34 of the SGAT already addresses revenue
protection. WorldCom's proposal imposes additional unacceptable burdens on Qwest.
Nonetheless, Qwest has negotiated an additional revenue protection provision with Sprint
and would propose it in lieu of WorldCom's proposal. That provision reads as follows:

'#% Qwest Rebuttal pgs 113-115
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(G)1.2 Revenue Protection - Qwest shall make available to Sprint all
present and future fraud prevention or revenue protection features. These
features include, but are not limited to, screening codes and call blocking.
Qwest shall additionally provide partitioned access to fraud prevention,
detection and control functionality within pertinent Operations Support
Systems and signaling which include but are not limited to LIDB Fraud
monitoring systems.

(M1.2.1 Uncollectible or unbillable revenues resulting from,
but not confined to, provisioning, maintenance, or signal network
routing errors shall be the responsibility of the party causing such
error or malicious acts, if such malicious acts could have
reasonably been avoided.

(G)1.2.2 Uncollectible or unbillable revenues resulting from
the accidental or malicious alteration of software underlying
Network Elements or their subtending operational support systems
by unauthorized third parties that could have reasonably been
avoided shall be the responsibility of the party having
admuinistrative control of access to said Network Element or
operational support system software.

(G)1.2.3 Qwest shall be responsible for any direct
uncollectible or unbillable revenues resulting from the
unauthorized physical attachment to loop facilities from the Main
Distribution Frame up to and including the Network Interface
Device, including clip-on fraud, if Qwest could have reasonably
prevented such fraud.

(G)1.24 To the extent that incremental costs are directly
attributable to a Sprint requested revenue protection capability,
those costs will be borne by Sprint.

(G)1.25 To the extent that either Party is liable to any toll
provider for fraud and to the extent that either Party could have
reasonably prevented such fraud, the causing Party must indemntify
the other for any fraud due to compromise of its network (e.g.,
clip-on, missing information digits, missing toll restriction, etc.).

¢) WorldCom Section 25 — Branding'®’

429. The only branding required by the Act or the FCC rules is covered in
Section 10.5.1.1.1 dealing with branding Directory Assistance and Section 10.7.2.10
dealing with branding of Operator Services. WorldCom's proposal goes far beyond
anything required by the Act and should be rejected.

189
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SGAT Section 4.24(a) (and other sections) — ICB

a) AT&T Position'”’

430. Qwest has proposed a definition for individual case basis or “ICB” but has
not filed this language with its supplementat testimony.

4.24(a) Individual Case Basis — (ICB) — Each UNE or resale
product marked as ICB will be handled individually on a pricing
and/or interval commitment basis. Where ICB appears, CLEC
should contact their account team for pricing, ordering,
provisioning or maintenance information.

431. This definition is deficient. ICB provisioning is provided for in Qwest’s
SGAT in sections dealing primarily with collocation and UNEs. Assuming it is
otherwise sufficient, Qwest’s definition, however, applies only to “UNE or resale
product[s],” not collocation or UNE products offered under the SGAT. In addition,
Qwest’s definition merely allows that the ICB process will address “pricing and/or
interval commitment basis,” ignoring that in certain contexts in the SGAT, the ICB
process will be used to develop other kinds of terms and conditions.

432, CLECs who compete with Qwest have detailed in this docket the
extraordinary resistance they have encountered with Qwest in trying to get performance
of Qwest’s Section 251 obligations. TCB just makes it that much easier for Qwest to
hinder the activities of CLECs.

433,  As an initial position, AT&T believes that Qwest should not be permitted
to treat any service as ICB in the SGAT. Qwest should be required to establish specific
and concrete terms for each service identified in the SGAT. If Qwest is allowed to have
ICB treatment for certain services under this Agreement, Qwest must develop and
propose a process that clearly outlines the steps and expeditious timeframes that are
applicable to a CLEC’s request under an ICB provision.

434. There also needs to be outside time (by which a CLEC may seek relief
through arbitration or the Commission if Qwest has not provided acceptable terms to the
CLEQ).

b} WorldCom Comments'”*

435, WorldCom states that allowing Qwest to establish rates or provision
services on an ICB gives Qwest unilateral control over ICB pricing and provisioning.

436.  WorldCom views only two options if a CLEC does not agree to the ICB
price proposed by Qwest: 1) pay the price and file a complaint at the Commission where

"% AT&T Initial Comments pgs 4-6
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it may have the burden of proving the ICB price to be unreasonable; or 2) not pursue
unbundled packet switching from Qwest.

437. 1CB pricing and provisioning process creates delay and uncertamnty for
CLECs. Qwest should not be permitted to set prices or provision services using ICB,
except in very rare cases, and only where Qwest demonstrates it cannot provide a service
as a standard offering. Qwest has failed to describe its ICB processes and has not
justified why any particular service must be priced or provisioned on an ICB. If Qwest is
permitted to use ICB pricing, WorldCom recommends that the process should include the
following language:

1 As indicated by the acronym "ICB", which stands for "individual
case basis", contained in Exhibit A of this Agreement addressing Rates,
rates for some Network Elements or services ("ICB Rates") have not been
approved by the Commission as of the Effective Date of this Agreement.
With respect to all ICB Rates, prior to CLEC ordering any Network
Element or service with an ICB Rate identified in Exhibit A to this
Agreement, the Parties shall meet, at CLEC’s request, to establish
applicable interim rates.

2 During such meeting and upon CLEC request, Qwest shall provide
CLEC, without limitation, with its TELRIC-based cost analysis and
related supporting detatl for the Network Element or service that CLEC
wishes to order. Such cost analysis and supporting documentation shall be
treated as confidential information if requested by Qwest under the non-
disclosure sections of this Agreement,

3 If no agreement on a rate is reached within thirty (30) days of
CLEC’s request for a meeting, the Parties shall propose rates for the
Network Element or service in question to the Commission in an
appropriate proceeding. The Partics agree that they will jointly seek an
expeditious resolution and final decision from the Commission in the
proceeding in which the rates in question will be set. In the proceeding,
Qwest shall have the burden of proving that its proposed prices are just
and reasonable and compliant with TELRIC principles.

4 In the nterim, prior to the issuance of a final Commission
decision, Qwest shall provide the Network Element or service and shall set
the price(s) for the Network Element or service based on its TELRIC.

5 Qwest shall track and record all quantities provisioned, durations,
and amounts of payment for the Network Element or service ordered by
CLEC.

6 If the Commission-determined price 1s lower than the price set by
Qwest, Qwest shall refund to CLEC all payments in excess of the
Commission established price, with simple interest at Qwest’s weighted
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cost of capital within 30 days of the issuance of the final Commission
decision.

7 If the Commission-determined price is higher than the price set by
Qwest, CLEC shall be responsible for payment of the difference between
the prices, with simple interest at Qwest’s weighted cost of capital within
30 days of the issuance of the final Commission decision.

¢}  Owest Position

438. No testimony from Qwest could be located on ICB.

LSRs

a) Covad Position'"

439. The most critical concern relating to improperly rejected LSRs 15 the
resulting delay in Covad’s ability to provide service to its customers. Qwest conditions
processing of LSRs (SGAT 9.2.4.4) and collocation requests upon receiving a “complete
and accurate” request but fails to clearly state the meaning of “complete and accurate” in
the SGAT. The acceptance of the application is totally at the discretion of Qwest.

440. Covad identifies two primary categories of what they consider improperly
rejected LSRs. The first would include all LSRs that were clearly “complete and
accurate” but were rejected by Qwest totally in error for reasons unknown to Covad. The
second category would include LSRs rejected for insignificant omissions or minor errors
that could have been easily corrected by a simple phone call.

441, Covad 1s concemed that Performance Indicator Definition (PID) P04
captures rejected LSRs, however there is no measure that captures data on the number of
LSRs rejected incorrectly by Qwest. A PID needs to be developed that will accurately
measure these “wmproperly rejected” LSRs. Next, Qwest and the CLECs must reach
agreement on what constitutes a “complete and accurate” LSR. Finally, Qwest must be
willing to assist CLECs by resolving minor LSR problems with a phone call, rather than
requiring the re-submitting of the LSR in its entirety.

II. DISPUTED ISSUES

DISPUTED ISSUE NO. 1 : Should the rates, terms and conditions for new products
be_substantially the same as the rates, terms and conditions for comparable
products and services that are contained in the SGAT? (G-5, SGAT Section 1.7 and

AT&T Proposed Section 1.7.2)

a. Summary of Qwest and CI.LEC Positions

12 Covad — Zulevic rebuttal testimony pg 4

125



442. CLECs propose that during the interim period between product rollout and
before Commission approval, Qwest apply the rates, terms and conditions of its current
products that most closely resembled the new product to the interim offering, AT&T
offered language to the SGAT to this end:

Proposed SGAT Section 1.7.2

Qwest agrees that the rates, terms and conditions applicable to new
products and services that are not contained in this SGAT shall be
substantially the same as the rates, terms and conditions for
comparable products and services that are contained in this SGAT.
Qwest shall have the burden of demonstrating that new products
and services are not comparable to products and services already
contained in this SGAT."

443,  AT&T argues that Qwest suffers no disadvantage from this proposal.

444. Qwest’s position is that proposed section 1.7.2 1s unnecessary and
unwarranted because the SGAT already contains sufficient safeguards against
unreasonable rates, terms and conditions on new products and services and that the
Commission will insure that any rates, terms and conditions are reasonable. Qwest points
to SGAT Section 5.1.6 as affirmation that Qwest will offer products and services in
accordance with laws and regulations, Qwest also points to Section 252(f)(2) of the Act
requiring that SGAT rates comport with Section 252(d) addressing TELRIC and resale
discount provisions. Qwest points to existing and ongoing regulation and oversight of its
rates by the Commission as further assurance that Qwest could not charge excessive
amounts for new products.

445. Qwest further suggests that proposed section 1.7.2 promotes confusion
and delay because of vague terms and an additional analysis layer required to resolve
product disputes. Qwest argues that the focus of the proposed section is on comparable
rates rather than what rates should be.

446. Finally, Qwest argues that it has the right to establish contractual rates,
terms and conditions for its products and that nothing in the Act requires Qwest to offer a
product or service to CLECs without first agreeing upon how Qwest will make it
available and how CLECs will use and pay for it.

b. Discussion and Staff Recommendation

447. Staff concurs with the CLECs that the present process for CLECs
purchase of new products and services is lengthy and cumbersome, and an impediment to
competition, While Staff sees some merit to the CLEC’s proposal, it disagrees with its

93 See also, 8/21/01 CO Tr. at pp. 17-18; 7/9/01 WA Tr. at p. 3855.
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incorporation into the SGAT at this time (CLECs concept of comparability of rates, etc.
with similar products, or that Qwest should accept the burden of proving non-
comparability). Staff is not convinced that the CLEC’s proposal would actually
abbreviate the current process. Further, Qwest is required to file with the Commission
for approval any new rates, terms or conditions which it proposes to include in its SGAT
and similar products now offered by Qwest should have comparable rates. Qwest’s
proposal to revise SGAT Section 1.7.1 would also enable a CLEC to negotiate an
Amendment to its Interconnection Agreement with terms and conditions that are different
than those contained in the SGAT. However, Staff’s acceptance of Qwest’s proposed
language is conditioned upon a finding that Qwest’s revised CICMP process does indeed,
streamline the process for new products. Therefore, Staff”’s ultimate approval of Qwest’s
position requires a review of the revised CICMP, and a confirmation that it resolves
CLEC concerns. For reference, Qwest Section 1.7.1 is shown below:

1.7.1 Notwithstanding the above, if the Commission orders, or Qwest
chooses to offer and CLEC desires to purchase, new Interconnection
services, access to additional Unbundled Network Elements, additional
ancillary services or Telecommunications Services available for resale
which are not contained in this SGAT or a Tariff, Qwest will notify CLEC
of the availability of these new services through the product notification
process through the CICMP. CLEC must first complete the relevant
section(s) of the New Product Questionnaire to establish ordering and
billing processes. In addition, the Parties shall amend this Agreement
under one (1) of the following two (2) options:

1.7.1.1 If CLEC is prepared to accept Qwest's terms and conditions
for such new product, CLEC shall execute a form Advice
Adoption Letter (the form of which is attached hereto as Exhibit
L), to be fumished by Qwest, and include as an attachment, the
discreet terms and conditions available on Qwest’s wholesale
website, that Qwest has identified as pertaiming to the new product.
CLEC shall submit the Advice Adoption Letter to the Commission
for its approval. CLEC shall also provide the Advice Adoption
Letter to Qwest pursuant to the notice provisions in this Agreement
and may begin ordering the new product pursuant to the terms of
this Agreement as amended by such Advice Adoption Letter.

1.7.1.2 If CLEC wishes to negotiate an amendment with different
terms and conditions than defined by Qwest for such new product,
CLEC agrees to abide by those terms and conditions on an interim
basis by executing the Interim Advice Adoption Letter (the form of
which is attached hereto as Exhibit M) based upon the terms and
conditions available on Qwest’s wholesale website that Qwest has
identified as pertaining to the new product. The Interim Advice
Adoption Letter will terminate when the final amendment is
approved. The rates, and to the extent practicable, other terms and
conditions contained in the final amendment will relate back to the
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date the Interim Advice Adoption Letter was executed. No new
product offering or accompanying Interim Advice Adoption Letter
will be construed to limit or add to any rates, terms or conditions
existing in this Agreement.

DISPUTED ISSUE NO. 2 : Should ageregated forecasts be treated as confidential?
(G-8(B): SGAT Section 5.16.9)

a, Summary of Owest and CLEC Positions

448. CLECs argue that Qwest has changed its position on forecast
confidentiality and now offers a less restrictive policy that will misuse CLEC forecasts.
In particular, CLECs take issue with the Qwest position that aggregate forecasts are not
confidential. Further, that aggregation is the key to allowing Qwest employees other than
those requiring the data to see the forecasts. CLECs argue that Qwest has not provided a
list of employees who will have access to the forecasts and that Qwest’s legal personnel
should not have free access to aggregated CLEC forecast information to use in regulatory
filings.

449,  Qwest states that two other sections of the SGAT also deal with this issue
regarding forecasts for LIS Trunks and for collocation. These are SGAT Sections
7.2.2.8.12 and 8.4.1.4.1 respectively. Qwest agrees to revisit the issue and addresses
CLEC comments in two areas:

e (Confidentiality of aggregated forecasts
o Limitation on employees seeing the forecasts

450. Regarding confidentially of aggregated forecasts, Qwest argues that data
can only be considered confidential, proprictary, or competitively sensitive to individual
CLECs if the data can be linked to the CLEC as opposed to aggregated data that does not
lend itself to make that link. In situations where the aggregated data could be linked to an
individual CLEC, Qwest has addressed this concern in the recent proposal for 5.16.9.1.1.
In this section, Qwest would not disclose aggregated data "if such disclosure would, by
its nature, reveal individual CLEC information."

451. Regarding language limiting access to the data, Qwest argues that
“Qwest's Language Appropriately Limits Qwest Employee Access to CLEC Forecasts to
those Employees Who Need to Know”. SGAT language specifically prohibits the
disclosure of CLEC forecasting information, in individual or aggregated form, to Qwest
retail marketing, sales, or strategic planning personnel. There 1s also no argument that
Qwest legal personnel should not have access to the forecasts. Qwest language defines
the other personnel who could have access as "wholesale account managers, wholesale
LIS and Collocation product managers, network and growth planning personnel
responsible for preparing or responding to such forecasts or forecasting information."
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452,  Qwest concludes that the proposed section 5.16.9 appropriately balances
the CLECs' and Qwest's interests and needs. Qwest further argues that they have
incorporated a number of suggestions made by the CLECs in an effort to reach a
compromise on this language. '

b. Discussion and Staff Recommendation

453.  Qwest contends that it should have the right to disclose aggregated CLEC
forecast information. CLECs contend that forecast data are trade secrets and should not
be disclosed to any party in any manner that could identify individual CLEC data. Only
two types of data are currently forecast by CLECs, data for LIS Trunks and for
collocation. These are addressed in separate SGAT Sections (7.2.2.8.12 and 8.4.1.4.1).
In response to CLEC comments, Qwest has agreed to address anew in General Terms and
Conditions (SGAT Section 5.16.9) the issue of how to treat CLEC forecasting
information. Staff concurs with CLECs, that, except as required to disclose by law or
regulation, Qwest shall not disclose aggregate CLEC forecast information, unless the
CLECs consent to the disclosure.

456. Staff believes, therefore, that the language proposed by Qwest is
too broad. Staff recornmends adoption of the language proposed by the multi-state
facilitator, with slight modification. The proposed language (SGAT Section 5.1.6.9.1.1)
is as follows:

Upon the specific order of the Commission, Qwest shall provide the
forecast information that CLECs have made available to Qwest under this
SGAT, under seal. Qwest shall take any actions necessary to protect the
confidentiality and to prevent the public release of the information
pending any applicable Commission procedures. Qwest shall provide
notice to all CLECs involved at least 5 business days prior to the release of
the information.

457.  Staff also agrees with the multi-state facilitator that the language
allowing access by Qwest legal personnel is more open ended than it needs to be. As
recommended by the multi-state facilitator, Qwest should add the following language to
SGAT Section 15.16.9.1:

Qwest’s legal personnel in connection with their representation of Qwest
in any dispute regarding the quality or timeliness of the forecast as it
relates to any reason for which the CLEC provided it to Qwest under this
SGAT.

DISPUTED ISSUE NQ. 3 : What is the appropriate scope of indemnification with
the SGAT? {G-10. SGAT Section 5.9)

a. Summary of Owest and CLEC Positions
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458. CLECs argue that Qwest's proposed indemnity clauses are too
narrow and the liability is too Iimited. They take exception with Qwest’s assertion that
indemnity provisions to CLECs should mirror its indemnity provisions for its mass-
marketed services to end-users arguing that they have no application between carriers.
AT&T offers competing language in Exhibit C of their brief.

459. Qwest’s brief states that they have incorporated a number of
changes to the indemnification process at the request of AT&T. The current
indemnification provisions incorporate reasonable reciprocal indemnity rights and
obligafions.

460. Indemnification for bodily injury should be limited to failure to
perform under the agreement. Qwest's proposed section 5.9.1.1, as limited by section
5.9.1.2, only applies to claims brought by persons or entities that are not end users of
either party. It makes no sense to contractually obligate the parties to indemnify each
other for any claim brought by any party relating to any conduct of the parties, even if
unrelated to the agreement.

461. Each party should contractually indemnify the other for all claims
brought by a party's end user. Qwest argues that in this situation, the Commission must
ensure that the party in the best position to reasonably limit the potential liability does so.
They argue that the current provisions enforce that behavior.

462. Finally, Qwest argues that the CLECs' concerns regarding
"commission ordered retail service rules” are misplaced. CLECs raise a concern about
being indemnified against any retail service quality payments, penalties, or commission
fines they must pay as a result of provisioning or maintenance problems that they
attribute to Qwest.'”* Qwest states that CLECs are not subject to these fines and that the
PAP payments sufficiently compensate the CLECs for Qwest performance.

b. Discussion and Staff Recommendation

463. AT&T and WCom, in particular, propose that SGAT Section
5.9.1.1 be expanded to include indemmification for Acts or Omissions {vs. breach of
contract) and to make Qwest llable for CLEC end-user customer retail service quality
penalties. AT&T and WCom also propose other language revisions in favor of the own
proposed limitation of liability langunage.

464. The issues raised generally involve the degree to which the
provisions of the SGAT overlap the PAP; limitations on damages; limitations of liability;
and indemnification language. The SGAT is a “standard” interconnection agreement.
Rather than revisit all of the issues raised anew, Staff recommends that Qwest be required
to utilize the limitation of liability, damages and indemnification provisions contained in
its negotiated interconnection agreements with AT&T and WorldCom. Staff believes

%4 See Ex. 6-Qwest-82 (Knowles WA Resp.) at 18.
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that these provisions are likely currently standardized and that considerable time was
probably devoted to working out these provisions when the agreements were originally
negotiated. Additionally, given that AT&T and WorldCom are two of the largest
CLEC’s nationwide and thus are highly sophisticated entities, Staff is confident that the
provisions now contained in those interconnection agreements would be balanced and
suitable for incorporation into the SGAT. Staff sees no need to reinvent the wheel in this
proceeding. As to the issues raised regarding the interplay of the PAP and SGAT, Staff
recommends deferring those issues to the discussion of the PAP.

DISPUTED ISSUE NO. 4 : Bona Fide Request Process (BFR), Special Request
Process (SRP) and Individual Contract Basis (ICB). A) Should Qwest provide
notice of substantially similar BEFRs? B) When should Qwest productize BFRs? )
Should Qwest expand the SRP bevond certain UNE and UNE-Cs? (G-11, Section
17.12 Exhibits F&I)

a, Summary of Qwest and CLEC Positions

465. CLECs take issue with relying on Qwest for whether a similar
BFR has been granted or denied. The basic argument is the lack of information and
clarity in the process. CLECs want Qwest to provide notice of similar BFRs to avoid the
time for preparation of the BFR and payment.

466. CLECs also charge that Qwest has no process for determining
when it should create a product offering of substantially similar BFRs or when and if it
will ever submit its terms, conditions and prices for any given BFR to any Commission
for approval.

467. The third general argument is that Qwest simply does not provide
sufficient proof that it is not discriminating against CLECs in the use of its BFR process
and its creation of products.

468. Qwest argnes that in addition to substantial concessions in the BFR
process, the BEFR process must be kept in context in that it is developed for unique
situations. Qwest points out that since 1999 they have received only two BFRs from the
114 CLECs doing business in Arizona.

469. Regarding the provision of notice, Qwest states that at least one
other CLEC, however, has voiced the concern that requiring Qwest to make publicly
available all BFRs to other CLECs raises important competitive issues.””* Second, the
CLECs acknowledge the proprietary nature of this information by qualifying their request
for disclosure by their simultaneous request that certain information provided by CLECs

1% See id. at 117-18 (New Edge indicating that it would not "want Qwest to release information on what

New Edge is doing" to other CLECs); see also id. at 135-36; see also CO Tr. (8/21/01) at 80 (Brotherson)
(noting, in this context, specific requests by CLECs to maintain confidentiality of such information).
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in the BFR process remain undisclosed.'” Qwest argues that the position being taken on
notices conflicts directly with interconnection agreements of the CLECs.

470. The CLECs' demand that Qwest "productize” BFRs is
unnecessary. Qwest has proposed making a given BFR a standard offering when, in the
exercise of its sound discretion, it appears that a trend s beginning or it otherwise makes
sense to make the BFR a standard offering. The CLEC’s offer no definitive trigger for
productizing.

471.  Qwest states that AT&T’s belated attempt to expand the scope of
SRPs is inappropriate and that the issues were already considered and resolved in
previous workshops.

472. Finally regarding the alleged discrimination because of a lack of a
similar BFR process for retail customers, Qwest responds that there simply is no
corresponding BFR-like process for retail services because Qwest does not sell
interconnection and UNE:s to retail customers.

b. Discussion and Staff Recommendation

473.  Qwest states that it has substantially modified the SGAT to narrow
the issues in the spirit of compromise; and agrees that the three issues listed above are all
that remain.

474,  Qwest provides notice to an individual CLEC within several days
(although Qwest does not identify with specificity the actual timing) if a BFR submitted
is similar to a previous BFR submitted by the same CLEC (SGAT 17.12). Qwest’s
position regarding notification to all CLECs when a substantially similar BFR has been
processed, is that such requests are confidential and proprietary, so general notice 1s
inappropriate. Indeed, Qwest cites cases in which CLECs have requested confidentiality.
Further, Qwest argues that there could be conflicts among different CLEC
Interconnection Agreements (ICAs) as compared to the more general terms of the SGAT,
which allow Qwest to provide such information without revealing CLEC identification.
Staff agrees with the approach taken by the multi-state facilitator on this issue, whose
Report states in relevant part:

“It makes for bad policy to require CLECs to bear the burden of asking
Qwest continuously whether technical barriers precluding an important
form of access have come down. It is also not appropriate to make CLECs
ask informally what progress may have been made on certain offerings
before they expend the time and expense to prepare a BFR. It is far better
to require Qwest to inform CLECs generally, because Qwest will know as
soon as any material change takes place.

CLECs should be required to take the risk that others will learn something
about portions of their business that rely upon the same rights of access to

1% See CO Tr. (8/21/01) at 69-71.

132



Qwest network that others have, when such knowledge comes through
information about network access Qwest makes available through the BFR
process. When balancing the risks of this exposure against the need for
assuring nondiscriminatory treatment of CLECs, the outcome is clear.
CLECs should have prompt notice from Qwest when important technical
feasibility barriers have been overcome.

If there is confidential information in the CLEC request, it can be
protected adequately. What other CLECs need to see is not the request,
but the particular form of access to Qwest’s network that Qwest will
provide as a result of the request. ....Apart from the protection given
through denying access to the request itself, CLECs will be on notice of
this rule, and therefore should be expected to be judicious in what they
provide to Qwest in their requests.”

475.  Staff supports inclusion in the SGAT of the same language
proposed by the multi-state facilitator:

Qwest shall make available a topical list of BFRs that it has received with
CLECs under this SGAT or an interconnection agreement. The
description of each item on that list shall be sufficient to allow a CLEC to
understand the general nature of the product, service or combination
thereof that has been requested and a summary of the disposition of the
request as soon as it is made. Qwest shall also be required upon the
request of a CLEC to provide sufficient details about the terms and
conditions of any granted requests to allow a CLEC to elect to take the
same offering under substantially identical circumstances. Qwest shall not
be required to provide information about the request initially made by the
CLEC whose BFR was granted, but must make available the same kinds
of miformation about what it offered in response to the BFR as 1t does for
other products or service available under this SGAT. A CLEC shall be
entitled to the same offering terms and conditions made under any granted
BFR provided that Qwest may require the use of ICB pricing where it
makes a demonstration to the CLEC of the need therefore.

476. CLECs contend that if a product were technically feasible within
Qwest’s network, a technically feasible type of interconnection has been created and
should be made available to all CLECs on a standardized basis, and to do so, Qwest
should create a product and provide product-like cost support. Qwest agrees that there are
times when a BFR should be productized, but disagrees with the notion of an arbitrary or
predetermined number of BFRs, preferring to rely on judgment based on experience.
Staff suggests that Qwest, with CLEC input, develop a series of criteria that would
accelerate the productization of BFRs and that this process should be incorporated within
the CICMP and subsequently by provisions within the SGAT. Staff, therefore, concludes
that this issue should be resolved in favor of the CLECs.
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477. CLECs argue that the SRP should be expanded to include’
interconnection, collocation and all other obligations that Qwest must meet, if a standard
product has not been provided. Essentially, this issue relates to Section of SGAT Exhibit
F which h appears to limit the services CLECs may request through the SRP to certain
UNE combinations. Qwest states that it is inappropriate to expand the scope of the SRP
process within the framework of GT&C. Staff agrees with both the multi-state facilitator
and the Washington Hearing Officer on this issue that there is nothing unique about
UNEs that makes them any more or less amenable to SRP resolution than are other non-
standard clements or services, such as stand-alone UNEs, for example. Therefore,
consistent with the Washington Hearing Officer’s recommendation, Qwest should be
required to modify Exhibit F of the SGAT to aliow CLECs to use the SRP process for all
services and products for which Qwest has no product offering, and for which there is no
need to test for technical feasibility.

DISPUTED ISSUE _NO. 5 : Should SGAT provisions expire npon expiration of
terms_for SGAT or_ other interconnection agreements if provisions are selected
through the “pick and choose™ process for incorporation into new or_existing
interconnection agreements? (G-22, SGAT Section 1.8)

a. Summary of Qwest and CLEC Positions

478.  Qwest must not act in a manner that unreasonably delays CLECs
from obtaining “any” individual interconnection, service or element contained in “any”
Qwest agreement approved by the State. Thus, when Qwest desires that the CLEC adopt
terms in addition to those sought by the CLEC, Qwest must prove to the Commission that
such terms are “legitimately related.”

479. The particular provisions chosen by the CLEC should at least be
made available under the same rates, terms, and conditions as those provided in the
agreement. As to what constitutes a reasonable time, (a) the original agreement must be
available for picking and choosing for a period equal to the duration of the contract {e.g.,
two year term equals a two year availability for other CLECs); and (b) all subsequent
arrangements adopted in previous agreements must be available for pick and choose for
nine months,

480. AT&T outhines what it terms Qwest’s conduct that is contrary fo
the Jaw. The conduct sited includes; applying terms different than those in the original
agreements, exaggerating and abusing the “legitimately related” requirement'®® and
failing to allow lawful requests to opt into Commission-approved agreements.

48]1. Qwest argues that their "Pick and Choose" proposals are
reasonable. Further, over one year ago, the pick and choose language was specifically

1 AT&T objects to Qwest’s attempt to re-define its obligation regarding “legitimately related” using its

SGAT definitions section. Filed simultaneously herewith, AT&T is offering the definitions language that
AT&T and Qwest have agreed to; the only dispute with respect to these definitions is the definition of
“legitimately related.”
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negotiated between AT&T and Qwest, accepted by all parties to all states, and
specifically approved by all 12 state commissions with active 271 dockets.

482, Regarding the anecdotal evidence discussed by AT&T, Qwest
states that its witness Mr. Brotherson in fact rebutted these 1ssues in the workshops.

b. Discussion and Staff Recommendation

483, Termination Date: AT&T argues that “pick and choose”
provisions should inherit the expiration dates of the agreements to which they are being
imported rather than the agreements from which they are taken. Qwest’s position is that
the “pick and choose” language was negotiated between AT&T and Qwest, accepted by
all parties and approved by all state commissions with active 271 dockets. Both Qwest
and AT&T base their positions on 47-CFR-51.809(c). Staff recommends that AT&T’s
position be adopted absent more compelling arguments by Qwest as to why the
termination date from the original agreement should be used. Use of the original
termination date might discourage CLECs from using the “pick and choose™ provision
afforded to them under federal law. For instance, if a CLEC chose provisions from
multiple agreements, its agreement would confain an amalgamation of different
termination dates. This would appear to result in an overly burdensome process, for
which the CLEC and Qwest would be forced to continually negotiate language on a
provision by provision basis as the various provisions expired. This would create nothing
short of an administrative quagmire for CLEC and Qwest alike. Additionally, the FCC
has provided the solution already in that Qwest may offer terms and conditions different
from the originai CLEC if it can show that the particular contract has been available for
an unreasonable amount of time after its approval, and new terms and conditions would

apply.

484, Qwest’s position regarding identification of provisions
“legitimately related to other provisions” that a CLEC seeks to adopt is that it complies
with Section 252(i) of the Act. Qwest has offered to add additional SGAT language to
both Sections 1.8.2 and 4.0 to address the CLECs concerns:

1.8.2 In addition, Qwest shall provide to CLEC in writing an explanation
of why Qwest considers the provisions legitimately related including legal,
technical or other considerations.

40  “Legitimately Related” terms and conditions are those rates, terms
and conditions that relate solely to the individual interconnection, service
or element being requested by CLEC under Section 252(1) of the Act, and
not those that specifically relate to other interconnection, services or
elements in the approved Interconnection Agreement. These rates, terms
and conditions are those that, when taken together, are the necessary rates,
terms and conditions for establishing the business relationship between the
Parties to that particular interconnection, service or element. The terms
and conditions would not include General Terms and Conditions to the
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extent that the LEC Interconnection agreement already contains the
requisite General Terms and Conditions,

In addition, SGAT Section 1.8.1 places on Qwest the burden of
demonstrating that any provision it seeks to include is “legitimately related” to the
element, service or interconnection requested. These provisions appear to sufficiently
limit Qwest’s ability to include unrelated terms and conditions.  Staff recommends that
Qwest be required to revise its SGAT as set forth above,

DISPUTED ISSUE NQO. 6 _: Should Qwest’s tariffs on changes in_regulation
automatically amend the SGAT? (G-23, SGAT Section 2.1)

a. Summary of OQOwest and CLEC Positions

485. AT&T's perspective is that, there exists in the SGAT already,
limited sections that describe how Qwest retail tariffs may alter the SGAT and to what
extent it is altered.””” Nothing more is needed in this regard to protect Qwest’s interests,
Qwest’s request to obtain an overarching tariff-revision provision violates the
fundamental requirements of the U.S. Constitutional right to contract and the carrier’s
right to rely on promises made.'”™ AT&T also states that several Commissions have
already approved interconnection agreements that bar Qwest from attempting to alter
interconnection agreements through changes in its tariff filings and nothing presented
during these workshops should change this position. 199

486. WorldCom states that for the SGAT to have meamngful
commercial purpose, the CLEC must be able to rely on its terms and conditions and know
that the terms cannot be unilaterally changed by Qwest through tariff filings and internal
Qwest memoranda.*® This is an essential premise of a contractual relationship and why
Congress chose interconnection agreements rather than tariffs as the basis for the
ILEC/CLEC relationship under the Act. The filing of a tanff to supercede the SGAT 1s
fundamentally at odds with the requirement that the parties “negotiate the particular terms
and conditions of agreements” to fulfill the duties described in the Act,

" See eg, SGAT §§ 6.2.2.7,6.2.4,6.2.13,6.2.14, 6.3.1,6.3.3, 6.3.6, 6.3.9, 6.3.10, and 6.5.1; see also,
SGAT §7.2.1.1.

' See cites to the U.S. Constitutional ex post facto and contract rights and discussion in the section that
follows.

"% See AT&T ICAs with Qwest in: Idaho, Part A § 53; lowa, Part A, § 20; Nebraska, Part A, § 20; and
Utah, Part A, § 53.

200 See, Supplemental Testimony of Michael W. Schneider, Arizona Exhibit 6 WorldCom-2, at 6-11,
wherein Mr. Schneider details the reasons for eliminating Qwest’s proposal to incorporate other documents
that may be subject the Qwest’s unilateral control. In that testimony, Mr, Schneider also presents evidence
where Qwest has unilaterally changed procedures in a manner contrary to inferconnection agreements in
the past.
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487.  Qwest states that their Section 2.1 does not supplant the change of
law provisions and only serves to incorporate the parties' reasonable intent to reference
current as opposed to superseded legal or technical authorities. To the extent that a new
or updated authority is published which substantively affects the parties' relationship,
section 2.2 of the SGAT will be invoked and apply. The SGAT should be accorded the
same legally binding effect as any other contract, and any effort to expand the parties'
rights or obligations beyond the express written agreement should be rejected.

b. Discussion and Staff Recommendation

488. CLECs contend that Qwest can make a unilateral change to a tariff
that would, through changes to the SGAT, amend the Interconnection Agrecments
unilaterally. Qwest argues that any tariff change requires Commission approval. Qwest
proposed a revised version of SGAT Section 2.1 to make clear that references in the
SGAT to statutes, rules, regulations, tariffs, techmical publications and other related
documents are the most recent versions of those documents. WorldCom suggested an
abbreviated version of Qwest’s proposed SGAT Section 2.1. The revised Qwest wording
is shown below,

2.1 This Agreement includes this Agreement and all Exhibits
appended hereto, each of which is hereby incorporated by reference in this
Agreement and made a part hereof. All references to Sections and
Exhibits shall be deemed to be references to Sections of, and Exhibits to,
this Agreement unless the context shall otherwise require. The headings
and numbering of Sections and Exhibits used in this Agreement are for
convenience only and will not be construed to define or limit any of the
terms in this Agreement or affect the meaning and interpretation of this
Agreement. Unless the context shall otherwise require, any reference to
any statute, regulation, rule, Tariff, techmical reference, technical
publication, or any publication of telecommunications industry
administrative or technical standards, shall be deemed to be a reference to
the most recent version or edition (including any amendments,
supplements, addenda, or successors) of that statute, regulation, rule,
Tariff, technical reference, technical publication, or any publication of
telecommunications industry administrative or technical standards that is
in effect. Provided however, that nothing in this Section 2.1 shall be
deemed or considered to limit or amend the provisions of Section 2.2. In
the event a change in a law, rule, regulation or interpretation thereof would
materially change this Agreement, the terms of Section 2.2 shall prevail
over the terms of this Section 2.1. In the case of any material change, any
reference in this Agreement to such law, rule, regulation or interpretation
thereof will be to such law, rule, regulation or interpretation thereof in
effect immediately prior to such change until the processes set forth in
Section 2.2 are implemented. The existing configuration of either Party's
network may not be in compliance with the latest release of technical
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references, technical publications, or publications of telecommunications
industry administrative or technical standards.

489.  Staff, however, believes that Qwest’s proposed version of SGAT
Section 2.1 1s more explicit, should minimize possible misinterpretations and should be
adopted, with slight modification. See also Issue No. G-24 (SGAT Section 2.2) and Issue
No. G-25 (SGAT Section No. 2.3). First, Staff does not believe that Qwest should be
allowed to alter the terms and conditions of interconnection agreements through
unilateral taniff filings it may make. Thus, Staff recommends that the term “tariffs” be
stricken from Qwest’s proposed language. Nonetheless, Staff recommends that Qwest be
required to give all CLECs notice, on its web-site, of all new tariff filings and the date
filed. Changes to tariffs should be applied on a prospective basis and should not operate
to change the terms and conditions of any existing interconnection agreements. In
addition, Qwest shall publish on its web-site any new statutes, rules, technical references,
technical administrative or techmical standards and any other applicable techmcal
publications which it intends to mmvoke or use on a going forward basis pursuant to
Section 2.1 of the SGAT which would represent a change in Qwest’s current policy or
relationship with CLECs. Staff recommends that Qwest be required to revise its SGAT
to incorporate these additional requirements.

DISPUTED ISSUE NO. 7 : What is the appropriate process for updating the
agreement when there is a change in law? (G-24, SGAT Section 2.2)

a. Summary of QOwest and CLEC Positions

490. AT&T states that Qwest wants to be bound by what it considers
the “current” mterpretations of the Act and state law as soon as such pronouncements can
be considered final adjudications regardless of the pre-existing agreements.”®' Further,
that while parties to a contract may generally modify such contract by mutual
agreement,””” Qwest takes it a step further. Qwest asks that the Commission provide
Qwest with the right to force upon the CLECs an immediate change to contracts for
“immaterial” changes and very a abbreviated opportunity to modify agreements to
accommodate “material” changes in law. 2" Furthermore, Qwest creates a resource
draining and impractical double arbitration process by making the parties arbitrate
interim agreements pending the outcome of the primary arbitration,*%*

491,  AT&T proposes that the parties perform under the agreement or
SGAT until such time as the parties have either mutually agreed upon a change or until
any disputes associated with differing views of the change in law are resolved. The
ability to rely upon the current contract is held at szatus guo until the modification is

PUSGAT §§ 2.1 &2.2; 6/1/01 AZ Tr. at p. 550; 8/21/01 CO Tr. at pp. 178-179; 7/9/01 WA Tr. at p, 3917.
2 Yoazell v. Copins, 402 P.2d 541, 545 (Arjz. 1965)(contracts may not be unilaterally modified); Ruck
Const. Co. v. Tucson, 570 P.2d 220, 222 ( Ariz. 1980)(one party cannot alter contract teyms without consent
from the other party).

2 6/1/01 AZ Tr. at p. 552-555; 8/21/01 CO Tr. at pp. 194-195; 7/9/01 WA Tr. at p. 3919.

M SGAT §§ 2.2 & 2.3.1.
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worked out. This proposal is consistent with both state law and the U.S. Constitutional
requirements related to contracts and ex post facto laws.

492,  WorldCom proposes specific language that defines timeframes and
conditions for updating agreements. This langnage proposed for 2.2. reads:

2.2 The provisions in this Agreement are intended to be in compliance
with and based on the existing state of the law, rules, regulations
and interpretations thereof, including but not limited to state rules,
regulations, and laws, as of the date hereof (the “Existing Rules”).
Nothing in this Agreement shall be deemed an admission by Qwest
or CLEC concerning the interpretation or effect of the Existing
Rules or an admission by Qwest or CLEC that the Existing Rules
should not be changed, vacated, dismissed, stayed or modified.
Nothing in this Agreement shall preclude or estop Qwest or CLEC
from taking any position in any forum conceming the proper
interpretation or effect of the Existing Rules or concerning whether
the Existing Rules should be changed, dismissed, vacated, stayed
or modified. To the extent that the Existing Rules are changed,
vacated, dismissed, stayed or modified, then this Agreement and
all contracts adopting all or part of this Agreement shall be
amended to reflect such modification or change of the Existing
Rules. Where the Parties fail to agree upon such an amendment
within sixty (60) days after notification from a Party seeking an
amendment due to a modification or change of the Existing Rules
of if any time during such sixty (60) day period the Parties shall
have ceased to negotiate new terns for a continuous period of
fifteen (15) days, it shall be resolved in accordance with the
Dispute Resolution provision of this Agreement. Tt is expressly
understood that this Agreement will be amended as set forth in
Section 2.2, to reflect the outcome of generic proceedings by the
Commission for pricing, service standards, or other matters
covered by this Agreement. Any amendment shall be deemed
effective on the effective date of the legally binding change or
modification of the Existing Rules for rates, and to the extent
practicable for other terms and conditions, unless otherwise
ordered.  During the pendency of any negotiation for an
amendment pursuant to Section 2.2, the Parties shall continue to
perform their obligations in accordance with the terms and
conditions of this Agreement.

494. Qwest again argues that they have already made significant
concessions to the CLECs. These include to agreeing to add in the definition of Existing
Rules, "state rules, regulations, and laws" and to add language indicating that the SGAT
is not only "based on" but also "in compliance with" Existing Rules. Section 2.2 is
directly responsive to issues raised by the CLECs and strikes an appropriate balance
between the CLECSs' desire for contractual certainty and Qwest's obligation to comply

139



with relevant rulings of state and federal authorities in a timely manner. Qwest's
proposed language is entirely reciprocal. Although not so stated, Qwest’s proposal
basically aligns with the proposed WorldCom wording in terms of timing.

b. Discussion and Staff Recommendation

495. The process for updating the SGAT to accommodate “changes in
law” is provided in SGAT Section 2.2. Qwest argues that it has significantly revised
Section 2.2 to be responsive to CLEC issues. Qwest’s proposal includes establishment of
an interim operating agreement, 60 days for negotiation followed by application of the
dispute resolution process, if necessary.,

496.  Staff concurs with the CLECs that an interim operating agreement
1s unnecessary, since the existing operating agreement could be followed during the 60-
day negotiating period. WorldCom’s proposed wording for SGAT Section 2.2 clearly
describes the range of related matters with which all parties, including Qwest, have
agreed, and should be adopted.

DISPUTED ISSUE NO. 8 : How should conflicts between the SGAT and other
Qwest documents and tariffs be treated? (G-25, SGAT Section 2.3)

a. Summary of Qwest and CLEC Positions

497. AT&T combined this issue with 2.1 which has been discussed
above.

498.  WorldCom proposes that certain Qwest language be stricken from
Section 2.3 of the SGAT. The Dispute Resolution Process found in Section 5.18 states
the rights and obligations of the parties during the process. Setting it out in Section 2.3 as
well injects confusion into the SGAT to the extent that its terms conflict in any way with
that general section of the SGAT. WorldCom continues to discuss specific language
modifications.

499.  Qwest has modified Section 2.3 as an attempt to satisfy CLEC
comments. Qwest states that the language as amended is acceptable. If the Commission
specifically determines that an order prevails over the SGAT, that order will prevail.
Otherwise, the SGAT prevails. The language proposed by Qwest clearly articulates this
position and insures that the parties will give Commission decisions their proper effect.
Qwest's language properly addresses the parties’ obligations while a dispute is pending.
Qwest's language properly describes variances between the SGAT and other relevant
documents.

b. Discussion and Staff Recommendation

500. Tt was agreed by the parties participating in the Arizona
Workshops that the SGAT is the prevailing document, should conflicts arise. This is
memonalized in SGAT Section 2.3. In response to CLEC comments and concerns,
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Qwest has proposed additional language in Sections 2.3 and 2.3.1. The proposed
language reiterates SGAT precedence over other conflicting documents, and proposes a
dispute resolution process. Staff concurs with the proposed SGAT Sections 2.3 and
2.3.1, with the exception of the implementation of an interim operating agreement (See
also Tmpasse Issue G-24). Rather Staff recommends that partics continue to operate
under existing agreements throughout the dispute resolution process. Staff suggests
adoption of Qwest’s proposed SGAT Section 2.3 and the first three sentences of Section
2.3.1. The last two sentences of SGAT Section 2.3.1 should be deleted, and replaced
with language, which reflects continued operations under existing agreements. The
language is as follows:

23 Unless otherwise specifically determined by the Commission, in
cases of conflict between the SGAT and Qwest’s Tariffs, PCAT, methods
and procedures, technical publications, policies, product notifications or
other Qwest documentation relating to Qwest’s or CLEC’s nights or
obligations under this SGAT, then the rates, terms and conditions of this
SGAT shall prevail. To the extent another document abridges or expands
the rights or obligations of either Party under this Agreement, the rates,
terms and conditions of this Agreement shall prevail.

2.3.1 If either Party believes, in good faith, that a change m Tariffs,
PCAT, methods and procedures, technical publications, policies, product
netifications or other Qwest documentation relating to Qwest’s or CLEC’s
rights or obligations under this SGAT abridges or expands its rights or
obligations under this SGAT and that change has not gone through
CICMP, the Parties will resolve the matter under the Dispute Resolution
process. Any amendment to this Agreement that may result from such
Dispute Resolution process shall be deemed effective on the effective date
of the change for rates, and to the extent practicable for other terms and
conditions, unless otherwise ordered. During the pendency of the Dispute
Resolution, the Parties shall continue to perform their oblhigations in
accordance with the terms and conditions of this Agreement, for up to
sixty (60) days.

DISPUTED ISSUE NO. 9 : Should liability for losses related to performance under
the Agreement be limited to_the total charges billed to CLEC during the contract
year, except for willful misconduct? (G-35, SGAT Section 5.8)

a. Summary of Qwest and CLEC Positions

501. AT&T states Qwest’s position, as revealed by SGAT § 5.8.1 et
seq., is that generally it should not be liable for anything other than the cost of the service
the CLEC paid or would have paid to Qwest in the year in which the nonpetformance
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arose.”” . All incentives to perform under the terms of the agreement, SGAT and Act
are lost in relation to Qwest’s interactions with that CLEC (and in fact with all CLECs).
By and large, the proposed limitations protect Qwest, not CLECs, even though the
provisions are reciprocal. If Qwest can simply not perform and not face any real liability
for its breach, there exists a failure to create the contract required under the Act. AT&T
offers altemative language to address it’s concerns.

502. WorldCom states that the Qwest language is too restrictive as it
improperly absolves Qwest of liability for egregious, grossly negligent acts and repeated
breaches of the material obligations of the Agreement. To avoid this problem and
provide CLLECs with adequate protection from potential improper conduct of Qwest, the
Commission should replace “willful misconduct” with “gross negligence, willful
misconduct and repeated breaches of material obligations of the Agreement.”
WorldCom also concurs with AT&T’s arguments as to required changes to Section 5.8.

503. Qwest views the remaining items in dispute as relating to
limitations on liability stemming from a fundamental disagreement between Qwest and
AT&T about the proper scope and purpose of the limitation section. Qwest views the
purposes of this section as straightforward. Section 5.8 aims at limiting the parties'
potential liability to each other and to third parties in a way that is both consistent with
established industry practice and comports with existing state law.**® Qwest's proposal to
limit liability for performance-related losses to the cost of service is reasonable and
supported by extensive industry practice. Further, the CLECs' comments relating to
payments made pursuant to a performance assurance plan are misplaced.

504.  Qwest's reluctance to expand the "willful misconduct" exclusion is
well supported and should be adopted. Qwest included the term "willful misconduct” in
its proposed exception in section 5.8.4 becanse that is the standard exclusion contained in
the telecommunications tariffs, including those of both Qwest and AT&T.>” AT&T's
proposed modifications to section 5.8.6 are an attempt to deviate from the industry
practice of excluding willful misconduct from hability limits and should be rejected.

b. Discussion and Staff Recommendation

505.  Qwest argues that limits on liability associated with performing a
service or function under contract should be limited to the price of the service or function,
which Qwest states is a standard practice in the telecommunications industry. Qwest
excepts “willful misconduct” from liability limitations. CLECs recommend excepting
from liability limitations: gross negligence and repeated breaches of material obligations
of the Agreement,

506. Consistent with its earlier recommendation, Staff recommends that
Qwest utilize the language now contained in the AT&T and WorldCom interconnection

% See generally SGAT §§ 5.8.1, 5.8.2 and 5.8.4 (excluding willful misconduct from the limitation) for

reater detail on the further limitation of the costs that Qwest will repay.
0 See generally Ex. 6-Qwest-82 (Brotherson WA Reb,) at 46-53,
27 See Ex. 6-Qwest-82 (Brotherson WA Reb.) at 48.
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agreements to resolve this since if has likely been subject to extensive negotiation
between the parties. Staff does not believe that any need to “reinvent the wheel” when
the major CLECs and Qwest have already negotiated such provisions within their
existing interconnection agreements.

DISPUTED ISSUE NO. 10 : Should AT&T's proposed restrictions on Qwest’s sale
of exchanges in the Assignment Clause be adopted? (G-38, SGAT Section 5.12)

a. Summary of Qwest and CLEC Positions

507. AT&T proposes in a new Section, 5.12.2, that the interconnection
agreement, for new exchanges, which Qwest sells, be assigned (to the purchaser) for the
entire term of the agreement and that Qwest require the purchaser to agree to this
condition. WorldCom states that this condition provides certainty and stability to the
CLEC Community, and would support the purpose of the Act to encourage local
competition in all markets, CLECs further state that failure to continue the agreement for
its full term could cause financial harm, since a new agreement could make it more
expensive for CLECs to interconnect with ex-Qwest exchanges.

508. AT&T states that the current status of this particular SGAT section
1s unclear. However, AT&T believes that the parties are at impasse insofar as Qwest’s
sale of exchanges has an impact upon Qwest’s contract or SGAT obligations with
CLECs. AT&T’s states that their proposal ensures that carriers work together for a
smooth transition and that Qwest treat its wholesale customers as though it was
concerned about performing under their contracts as well.

509.  Qwest sees CLEC’s (AT&T’s) position as one which gives CLECs
unusual control of Qwest’s business decisions for the sale of exchanges. It further sees
this position as one placing undue restrictions on the buyer.

510, OQwest considers the following AT&T conditions to be
unreasonable: (1) obtain for the CLEC a "written agreement" from the party to which the
exchange is to be transferred "in a form and substance reasonably satisfactory to [the
CLECY" that the purchasing party "agrees to be bound by the interconnection and
intercarrier compensation obligations set forth in [the SGAT]" until and interconnection
agreement between the CLEC and the party becomes effective; (2) "serve” the CLEC
with a copy of "any Transfer application or other related regulatory documents associated
with the transfer; and (3) not oppose the CLEC's intervention in any regulatory
proceeding relating to the transfer.”®

h. Discussion and Staff Recommendation

511. In that Qwest’s sale of 38 rural wire centers to Citizens has been
cancelled, Staff believes this issue is now moot and that Qwest should simply delete this
provision from its SGAT.

% See Ex. 6-Qwest-82 (Hydock WA Aff) at 48-49 (setting forth proposed § 5.12.2(a), (d), and (e)).
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DISPUTED ISSUE NO. 11 : What is the appropriate scope of audits? (G-51 - SGAT
Section 18)

a. Summary of Owest and CLEC Positions

512. CLECs contend that an audit is an inquiry into specific elements or
processes related to services provided by Qwest. CLECs further argue that there already
are provisions in interconnection agreements for comprchensive reviews of service.
CLECs believe the audit authority should be expanded to include the right to examine
services performed under the agreement (e.g., confirm that Qwest is maintaining CLEC
forecasts in the manner prescribed by the law). They argue that such audit anthority is
routinely granted under technology contracts where parties exchange intellectual property
which applies here.

513. WorldCom also supported broader audit authority and pointed out
that such authority is standard in interconnection agreements it has with Qwe:?.’c.zo9

514. Qwest’s position is that a CLEC requested audit is intended to
review billing information exchanged by the parties, including books, records and other
documents used in the process of billing for services performed. Further, Qwest states
that the PAP provides an intrinsic audit-type function. In addition, CLECs may request
two “mini-audits” per year for two performance measures, within the PAP process.
Finally, Qwest states that if the parties have concerns for the quality of service or Qwest’s
performance, the appropriate forum is the dispute resolution process. The SGAT already
contains several, more appropriate mechanisms to insure Qwest's performance, and
examinations are not the proper method to address performance related issues.

515. The SGAT contains a detailed and comprehensive dispute
resolution process. If AT&T believes that Qwest failed to perform as required by the
SGAT, AT&T can initiate dispute resolution proceedings pursuant to section 5.18.

516. Second, the scope of the examination should not be expanded
beyond billing issues. To do so wotld enable CLECs to harass and overly burden Qwest.

b. Discussion and Staff Recommendation

517. Staff concurs with Qwest that aspects of the CLEC proposed audits
are too broad and that there are other mechanisms available both within and external to
the SGAT to ensure compliance. For instance there several venues currently available for
assessing Qwest’s performance including the dispute resolution process. In addition, the
required performance audits as well as the biennial audit will be broader and conducted
by objective third parties.

2% 7/10/01 WA Tr. at p. 4123.
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518. Staff agrees, however, with the multi-state facilitator that there is a
need for new SGAT language to address proprietary information use. Staff recommends
adoption of the following proposed by the multi-state facilitator:

Either party may request an audit of the other’s compliance with this
SGAT’s measures and requirements applicable to limitations on the
distribution, maintenance, and use of proprietary or other protected
information that the requesting party ha provided to the other. Those
audits shall not take place more frequently than once in every three years,
unless cause is shown to suppert a specifically requested audit that would
other wise violate this frequency restriction. Examinations will not be
permitted in connection with investigating or testing such compliance. All
those other provisions of this SGAT Section 18 that are not inconsistent
herewith shall apply, except that in the case of these audits , the party to be
audited may also request the use of an independent auditor.

DISPUTED ISSUE NO. 12 : Whether Owest’s proposed definition of “Legitimately
Related” is sufficient? (G-27, SGAT Section 4)

a, Summary of Owest and CLEC Positions

519.  CLECs argue that Qwest “exaggerates and abuses” the use of the
“legitimately related” environment. AT&T argues that Qwest provided nothing in the
way of evidence to suggest that Qwest’s exercise of the “legitimately related”
requirement is anything other than a purely subjective and arbitrary decision.

520. Qwest states that the definition should encompass rates, terms and
conditions that, when taken together, are those necessary to establish a business
relationship (e.g. as to a particular interconnection service element). This excludes
“general terms and conditions”. CLECs state that there is no explicit definition in the
FCC's rules, but they would be willing to use interpretations by the FCC m specific
contexts. Thus, they hold the position that the term should be applied on a case by case
basis.

b. Discussion and Staff Recommendation

521. As discussed above, Staff believes that Qwest’s definition of
“legitimately related” is reasonable. The defimition proposed by Qwest together with
other SGAT revisions proposed by Qwest related to this issue, sufficiently limit the terms -
and conditions which may be applied by Qwest.

DISPUTED ISSUE NO. 13 : What should be the term_of the agreement? (G-30,
SGAT Sections 5.2.1 and 5.2.2)

a. Summary of Qwest and CLEC Positions
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522. Qwest originally proposed a three-year term but after a dispute
over section 5.2.2. language, Qwest returned to its original position of two years.
Subsequent agrecment was reached on 5.2.2 and WorldCom considers the issue closed
with the three-year term being retained in SGAT 5.2.1.

523, Neither Qwest nor AT&T briefed this issue.

b. Discussion and Staff Recomiendation

524. Qwest originally proposed a three-year term, but withdrew it mn
Colorado during the workshop, over a language dispute. Subsequently Qwest, AT&T
and WorldCom agreed on a modified version of SGAT 5.2.2.

525. With the language for SGAT Section 5.2.2. agreed upon,
WorldCom opined that the three-year term would also be retained in SGAT Section 5.2.1.

526. Since Qwest did not brief this issue, Staff concludes that the three-
year term of the Agreement has been retained, subject to the condition that Qwest must
obtain Commission approval at the end of the three period to withdraw its SGAT.

DISPUTED ISSUE NQO. 14 : Whether Qwest’s SGAT has adequate revenue
profection language. (G-30(D): SGAT Section 11.34)

a. Summary of Qwest and CLEC Positions

527. WorldCom’s position is that they consider this issue closed and
that if the language agreed upon by the parties is approved, WorldCom would withdraw
its request that its language found in MWS-1 of the direct testimony of Michael W,
Schneider®"” be included in section 11.34,

b. Discussion and Staff Recommendation

528. After the Colorado workshops, Qwest, AT&T, Sprint and
WorldCom agreed that language concerning revenue protection should be added to the
SGAT. This language appears on page 15 of WorldCom’s September 18, 2001 brief
addressing General Terms and Conditions and Public Interest Impasse Issues. It is listed
as Section X, and Sub-Sections X.1 through X.5.

529. Since Qwest and AT&T did not brief this issue, Staff concludes

that this issue is closed. (Note: This issue was listed in WorldCom’s brief.)

DISPUTED ISSUE NO. 15 : Use of confidential information. (G-62, SGAT Section
5.16)

S See, Direct Testimony of Michael W, Schneider, Arizona Exhibit 6 Qwest-1, MWS-1at page 45,

WorldCom’s Section 20.2 language entitled “Revenue Protection”.
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a. Summary of QOwest and CLEC Positions

530. The parties’ positions on this issue are covered in the same briefs
as Disputed Issue No. 2.

b. Discussion and Staff Recommendation

531. This issue is the same as Impasse Issue G-8, although much
broader than forecast information only. It remains an impasse issue in Colorado.
However, to the best of Staff’s knowledge, it has been closed in Arizona. Nonetheless,
Qwest should be required to add language to its SGAT concerning the treatment of
confidential information in general.

III. CONCLUSIONS OF LAW

1. 47 U.S.C. § 271 contains the general terms and conditions for
BOC entry into the interL ATA market.

2. Qwest is a public service corporation within the meaning of Article XV of
the Arizona Constitution and A.R.S. §§ 40-281 and 40-282, and the Arizona Corporation
Commission has jurisdiction over Qwest.

3. Qwest is a Bell Operating Company (“BQOC”) as defined in 47 U.S.C. §
153, and currently may only provide interLATA services originating in any of its in-
region states (as defined in subsection (1)) if the FCC approves the application under 47
U.S.C. § 271{(d)(3).

4, The Arizona Corporation Commission is a “State Commission” as that
term is defined in 47 U.S.C. § 153(41).

5. Pursuant to 47 U.S.C. § 271(d)(2}(B), before making any determination
under this subsection, the FCC is required to consult with the State Commission of any
State that is the subject of the application in order to verify the compliance of the Bell
Operating Company with the requirements of subsection (c).

6. In order to obtain § 271 authorization, Qwest must, inter alia, meet the
requirements of the Section 271 competitive checklist.

7. In order to implement its checklist requirements, Qwest has proposed its
Statement of Generally Available Terms and Conditions (“SGAT”), which includes
General Terms and Conditions, a Bona Fide Request (“BFR”) and Special Request
Process (“SRP”). Compliance with the Competitive Checklist requires a finding that the
General Terms and Conditions, BFR and SRP components of the SGAT are in
compliance with the requirements of the Competitive Checklist,

8. As aresult of the proceedings and record herein, and subject to Qwest
modifying its SGAT language consistent with the resolution of the impasse issues
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contained above, Qwest meets the requirements of the Competitive Checklist, by
providing SGAT General Terms and Conditions that are consistent with Section 251 of
the Federal Act.
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